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Mayor Troy Pickard, Deputy President of WALGA, Ms Ricky Burges, WALGA CEO,
Mayors, Councillors, CEOs, Ladies and Gentlemen

Thank you for inviting me here this morning.

| value the opportunity to speak to the leaders of local government which plays such an
important role in our communities.

| am not here today to pontificate or preach to you all as representatives or officers of
departments or individuals concerned with local government. My purpose is to explain
to you how the Corruption & Crime Commission (CCC) operates within its statutory
structure; what it is about and how that relates to local government in particular.

The nature of the Commission’s work means much of our contact with the public is
done through public hearings, the tabling of reports in Parliament or by the education
sessions we conduct with public officers around the state. Unfortunately, it's not always
possible to address some important, complex issues with those means of
communication.

This became apparent following the tabling of the Commission’s report on Smiths
Beach last October. The report prompted a public debate which is still continuing and |
dare say will continue for some time.

That debate extended to a war of words between two media outlets with one claiming
the CCC report on Smiths Beach had “cleared” Messrs Burke and Grill while the other
said that the lobbyists had influenced or attempted to influence a string of senior public
servants to engage in misconduct.

These different responses suggest a need for better understanding of the
Commission’s statutory jurisdiction.

The first thing to bear in mind, is that the CCC is still a very young organisation by
comparison with others of its kind. There are only four bodies in Australia which have
similar responsibilities and powers to a greater or lesser extent. They are the Crime &
Misconduct Commission (CMC) in Queensland, the Independent Commission Against
Corruption (ICAC) in New South Wales, the Police Integrity Commission (PIC) in New
South Wales, and the Office of Police Integrity (OPI) in Victoria.

The Queensland and New South Wales Commissions are the most similar to the CCC,
but either in their present form or earlier manifestations, they have been around much
longer. The NSW Commission was established in 1988; the original Queensland
Commission started the following year, so both of them have around 20 years
experience. By contrast, the CCC has been in existence for only 4 years, having
commenced on 1 January 2004, following recommendations from the Kennedy Royal
Commission into the West Australian Police.

Each of these other public sector misconduct and anti-corruption bodies experienced
teething problems in their earlier years. Whilst there were perfectly legitimate concerns
by people who were worried about the exceptional powers given to these bodies, each
was also subjected to hostile opposition and campaigning by those who had vested



interests to protect and who saw these bodies as a threat to their corrupt or criminal
activities or to their commercial self interests. However, they survived those attacks,
and the successes they have achieved over the subsequent years have proved
beyond doubt the need for such bodies with exceptional powers, monitored and
checked by independent scrutiny to ensure those powers are not abused and are
ultimately subjected to parliamentary control.

The CCC has come under criticism in recent times on a number of fronts. Much of that
criticism is founded on a misunderstanding of what role the Parliament has actually
given the CCC and how it operates under the CCC Act.

| propose to briefly address those issues, particularly in the context of local
government.

The starting point is the CCC Act. Section 7A says that the main purposes of the Act
are to combat and reduce the incidence of organised crime and

“...to improve continuously the integrity of, and to reduce the incidence of
misconduct in, the public sector.”

We are not concerned this morning with the organised crime function of the CCC, and
so | shall say no more about it here.

But how is the Act’s purpose in respect of integrity and misconduct in the public sector
to be achieved?

Section 7B of the Act says that the Act's purposes are to be achieved primarily by
establishing the CCC as a permanent commission, able to help public authorities to
deal effectively and appropriately with misconduct by increasing the capacity of public
authorities to do so, whilst retaining power to itself investigate cases of misconduct,
particularly serious misconduct.

The CCC Act is the primary law under which the Commission exists and operates.

You will note that in defining the legal mandate for the Commission in respect of
misconduct in the public sector, section 7B says that the Commission is -

e to help public authorities to deal effectively and appropriately with
misconduct;

e while retaining power to itself investigate cases of misconduct, especially
serious misconduct.

There are several points to be made at this stage. The first is, that the Commission has
statutory jurisdiction only over public officers. The definition of “public officer” is very
wide, but it is important to remember that the Commission has no authority nor
jurisdiction to investigate (subject to some very limited exceptions) nor to express any
opinion about, the conduct of persons (such as developers, lobbyists or private
citizens) who are not “public officers”.



The second point is that you may assume that local government officers and
councillors are “public officers” for the purposes of the following discussion.

The third point is, the Commission’s primary concern is to help public authorities
themselves to deal effectively and appropriately with misconduct. | shall return to this
in a moment.

The fourth point is, that “misconduct” has a very particular definition in the CCC Act. |
explained that definition in a talk given at Edith Cowan University on 30 October 2007
and | will not repeat the complex detail of it here. For present purposes, “misconduct”
under the CCC Act may broadly be taken to mean the abuse by a public officer of their
authority for personal gain or to cause benefit or detriment to another person or that
they have engaged in official conduct contrary to the public interest. That of course
includes what would ordinarily be regarded as criminal corruption, but also extends to
misconduct which would not be criminal.

Anti-corruption agencies are an acknowledgement by Government that there is a need
for agencies with special powers to not only expose criminal conduct beyond the reach
of ordinary law enforcement powers, but also behaviour by public officers that while not
criminal, strikes fundamentally at good governance and the public interest and is
unacceptable to the broader community.

While the police deal with criminal behaviour they are not set up to deal with
misconduct in public office, the investigation of which can be very resource intensive,
take a long time, does not necessarily result in criminal charges and often is only
effectively countered in conjunction with education campaigns to help increase the
awareness of the issues in government and the general public.

Examples of this type of behaviour can include improperly handling conflicts of interest,
abuse of a position (commonly to benefit personal or private interests to the detriment
of the public interest), the unauthorised access to and disclosure of confidential
information, biased or preferential employment practices, allegations around contracts
and tendering and the misappropriation of public funds or public property.

Public officers are expected to be held to a higher level of behaviour than the general
community because of the power and influence they hold. They are entrusted with
considerable discretion to carry out their everyday duties honestly, with impartiality and
in the public interest.

Of course, the activities described might well result in criminal charges but there is
more often a level of behaviour beneath that level of culpability that is unacceptable in
terms of laws such as the Public Sector Management Act, the Local Government Act
as well as Codes of Conduct and so on.

Investigating this type of activity can require sophisticated and powerful techniques.
That is one reason anti-corruption agencies in Australia have been given the powers of
a standing Royal Commission.



It may reasonably be suggested that the lobbyists’ activity disclosed in the public
hearings in relation to the Commission’s Smith Beach investigation would not have
been discovered, much less revealed, by ordinary police investigative powers.

Before | get into specifics, I'd like to give you a bird’s eye view of the Commission:

e |t started in January 2004 taking over from the Anti-Corruption Commission
e There are over 150 staff and an annual budget of $28 million

In the last financial year the Commission:

PERFORMANCE 2006 - 07

Annually the Commission:

Assessed 2,150 allegations

Monitored 2,055 public sector mvestigations
Reviewed 1,832 completed public sector nvestigations
Charged 14 people with atotal of 156 charges

10 convictions

Held 5 public hearings, 7 priate hearings
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Delivered 155 corruption prevention education seminars
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e Received and assessed 2,150 complaints and notifications of misconduct — 25
per cent of which were substantiated

e Monitored 2,055 investigations into alleged misconduct conducted by public
organisations

e Reviewed 1,832 completed investigations into alleged misconduct by public
organisations

e Charged 14 people, including six public officers, with a total of 156 criminal
offences

e In addition, 10 people, including four public officers, were convicted of
Commission-related charges

e Held five public hearings involving 105 witnesses over 40.5 days

e Held seven private hearings involving 35 withesses over 22 days.

e Delivered 155 corruption prevention and educations seminars to more than
5,600 attendees which included a number of councillors and council staff in
both the metropolitan area and regions

e Tabled six reports on investigations in the Parliament



More than 6,000 allegations or investigations were looked at by the Commission during
the year. That's more than 115 a week and represents a huge number of matters. The
resolution of each of these matters can vary from a short letter to a substantial
document laying out the evidence considered and the Commission’s final assessment.
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About eight per cent of all allegations received in 2007 were in relation to local
government matters. These come from local government authorities, the department
and the public.

As the Commission is relatively new and still working with departments, agencies and
public authorities, it's not possible to say if this represents under reporting or not,
though the percentage of notifications from local government has increased slightly
from 2004-5.

It would be wrong to conclude from the figures that police have more notifications of
misconduct than any other agency as the threshold for which police are required to
notify the Commission is much lower, resulting in them generating many more
notifications.



LOCAL GOVERNMENT MISCONDUCT ALLEGATIONS 2006 - 07
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The Commission received a variety of allegations against councillors or officers of local
government authorities in 2006-7. The good news is that there were no prosecutions
against any public officer from local government last financial year - though three
people were charged with a total of 24 charges in the previous financial year.

The most common allegations - conflicts of interest and a failure to declare an interest
in a matter - came up strongly in the Commission’s Smiths Beach report and are
unfortunately not well understood.

Suburbs and towns are small places where many people know each other. Having a
conflict of interest is not the problem. The critical issue is how the conflict is handled.

In particular, councillors who have many complex relationships both public and private,
need to put their public duties first and private interests second and to be seen to be
above suspicion.

Our corruption prevention people have been giving seminars around the state on this
topic and it's an area in which more work needs to be done. The presentation of the
conflict of interest seminars has now been handed over to the Department of Local
Government and Regional Development.

Next is corruption, an example of which would be surreptitiously receiving money from
a developer and not declaring the gift when voting on a matter affecting the developer.

Then comes a breach of a code of conduct/policy or procedures. An example of this
would be to use council resources for a private business.

The Commission has a standard procedure for handling allegations of misconduct.



The CCC Act states that the Commission may make assessments and form opinions
as to whether misconduct has occurred or is occurring, or is likely to occur. It may
make recommendations as to whether consideration should (or should not) be given to
the criminal prosecution of, or the taking of disciplinary action against, particular
persons. It may also make recommendations for the taking of other action that the
Commission considers should be taken in relation to the subject of its investigations.

The Act stipulates that an opinion that misconduct has occurred is not to be taken as a
finding or opinion that a person has committed a criminal offence or a disciplinary
offence. That is because the Commission does not exercise judicial power and so
cannot make legal determinations of guilt or innocence.

After the Smiths Beach report was tabled one of the people adversely mentioned
downplayed their mention by saying it was only an opinion of the Commission. That is,
the Commission hadn’t ruled on the guilt of the individual - implying the matter was
relatively trivial. That response, of course, missed the point.

As | have said, legally the Commission cannot rule on guilt and can only express
opinions on whether misconduct has or may have occurred. That's as far as it goes.
It's then up to other agencies — be it the Department of Premier and Cabinet, the
Department of Local Government and Regional Development, some other department
or even individual local councils - to decide on the appropriate action according to their
jurisdiction.

It is implicit in the Act that a recommendation that consideration be given to charging a
person with a criminal offence or taking disciplinary proceedings against them —

e may not be accepted by the person or body to whom it is made;

e may be accepted, and consideration be given to prosecution for a criminal
offence or disciplinary proceeding, but they decide not to prosecute or institute
such proceedings; or

e is accepted, and a criminal prosecution is, or disciplinary proceedings are,
taken — in which case they may either fail or succeed.

Whatever the outcome of action taken subsequent to a Commission opinion of
misconduct and a consequent recommendation, that outcome does not affect the
validity of the Commission’s reported assessment, opinion or recommendation.

That is not to say that a Commission opinion that misconduct has occurred is a minor
matter.

Forming and publishing these opinions in a report may affect individuals personally
and professionally. It may affect relations between those adversely mentioned and
their families, friends and acquaintances. Recommendations may lead to the laying of
criminal or disciplinary charges. For these reasons the Commission takes great care in
forming opinions as to the occurrence of misconduct.

The story so far covers public officers. However, if non public officers are involved in
the allegations of misconduct, under the Act the Commission has only two choices —
recommend they be charged with a criminal offence or do nothing about them at all. As
a substantial level of proof is required for a criminal charge (proof beyond reasonable



doubt), non public officers may escape comment as the Commission cannot form
opinions of behaviour even if it considered that to be highly undesirable, unless what
they have done has caused, or been likely to cause, misconduct by public officers.

INVESTIGATION OF MISCONDUCT ALLEGATIONS
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The vast majority of investigations are referred by the Commission to the agency
against whom the allegation has been made. That is so with local government.

In this case it would be referred back to the particular local government with the
Commission monitoring the progress of the investigation and reviewing its adequacy
and outcome.

The sheer volume of allegations means the Commission cannot investigate everything
itself.

Under the statutory option “Other than home agency to investigate,” instead of
referring an allegation back to a particular Council to investigate, it may refer the
allegation to the Department of Local Government and Regional Development for
investigation. The Commission has a protocol with the department to ensure an
exchange of information on allegations received by both agencies.

These may include allegations of misconduct of contraventions of the Local
Government Act, such as the failure to disclose a financial or proximity interest and
breaches of council procedure. Again, the Commission monitors and reviews the
outcome of these investigations.

Allegations of misconduct by councillors or council staff of a criminal nature (such as
bribery or other forms of corruption, stealing or dealing with illicit drugs) may be
referred to the police for criminal investigation.



The Commission can also conduct joint investigations with other agencies, such as the
Department of Local Government and Regional Development or the West Australian
Police.

OUTCOME OF INVESTIGATIONS REGARDING LOCAL GOVERMMENT

Complaints received 194
Mo misconductino jurisdiction 101
CCC investigated 6
Referred for investigation 87
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Last financial year the Commission received 194 allegations relating to local
government of which 101 were assessed at the outset as not constituting misconduct
or not falling within the jurisdiction of the Commission .

An example of such a complaint may be a member of the public being dissatisfied with
a Council decision which is inferred to be corrupt, but where the Commission finds no
evidence to suggest there is corruption or misconduct by councillors or council staff,
and so takes no further action.

The Commission investigates less than one per cent of the allegations received. Six of
194 local government allegations received last financial year were the subject of
further investigation by the Commission itself.

These would be the more serious allegations or those requiring the powers granted to
the Commission to conduct the investigation.

An example from local government could be an allegation of a councillor receiving a
payment from a developer for supporting a development application.

87 allegations involving local government last financial year were referred back to local
government or the department for investigation.

Generally, if the Commission refers an allegation to local government for investigation
it is important to maintain confidentiality as:

e Breaching confidentiality could compromise subsequent inquiries
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e It could place informants at risk of reprisal, and
e It is an offence under the Corruption and Crime Commission Act to disclose
information provided to the Commission except in certain circumstances (s151)

The media often ring the Commission asking if a particular matter is being
investigated. The Commission’s general response is to neither confirm or deny a
particular matter or individual is under investigation.

One reason for this is that there have been situations where the complainant sends an
allegation to the media at the same time as the Commission so as to damage an
opponent, before an election, for example.

To confirm that the allegation had been received and is being looked at would give the
impression that the matter is serious and being investigated by the Commission.
However, a subsequent assessment of the allegation may reveal it has no substance
but the damage to the individual against whom the allegation had been made is
already done.

| should add there are heavy penalties under the CCC Act for making false allegations
to the Commission.

I would now like to look at specific issues faced by local government through research
conducted by our equivalent in New South Wales — the Independent Commission
Against Corruption or ICAC.

As | have said, ICAC has been operating for about 20 years and has built up a
valuable source of research on corruption risks in local government.

In 2001 ICAC started a research project on Local Government to identify corruption
risks, prevention strategies and develop sector-specific advice to deal with corruption.

ICAC said it chose to research Local Government because:

e |t consistently received more complaints about this area than any other in the
New South Wales public sector. (That, however, does not appear to be the case
in Western Australia.)

e Local councils have a lot of discretionary powers within their decision making
processes. These discretionary decision making powers have been shown to be
a corruption risk.

e Local councils, as a group of organisations, have similar problems and functions
so are likely to share similar problems.

ICAC found 15 functions that had a high risk of corruption. Of that 15, 10 were
functions regularly performed by local government.
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HIGH RISK FUNCTIONS

= Cash pavments

» Dealings with private sector

* Inspectinafrequlating

& Construction

= Grant allocation

> |ssUing fines

> Demand exceeds supply

* Services towulnerable or disabled

» Land zoning and development applications
-

Determining disputes CORRUPTION
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e Handling cash payments.

e Having regular dealings with the private sector.

e Inspecting, regulating or monitoring standards of premises, businesses,
equipment or products.

Undertaking construction.

Allocating grants of public funds.

Issuing or reviewing the issue of fines or other sanctions.

Providing a service to the community where demand succeeds supply.
Providing subsidies, financial assistance or care to the vulnerable or disabled.
Having discretion concerning land rezoning or development applications.
Making determinations or handing down judgements about individuals or
disputes.

The experience of the CCC shows handling of confidential information and
employment practices could be added to the list.

ICAC wanted to find out whether councils had measures in place to prevent corruption.

They also wanted to identify areas where councils may have been less well prepared
to resist corruption.
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CORRUPTION PREVENTION MEASURES

# Code of Conduct

= Gift register

» Conflict of interest guidance

= Advise to new staff, contractors and developers
»=0pento puhblic scrutiny

*Audit

»=Corruption and fraud prevention plan

> Followy up on corruption prevention reports
*Risk assessments

*Reporting reguirements
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Their method was to ask councils about the priority given to the following corruption
prevention measures:

e Is there a code of conduct and do staff and councillors know about it?

e Does the council have a register of gifts and benefits, and do staff and
councillors know about it?

e Does the council provide support and guidance for staff and councillors about
what a conflict of interest is, and when to declare it, including non-pecuniary
interests?

e Does the council provide information on ethical work practices to new staff,
contractors and developers, so they know what to expect and how council
functions?

e |Is council open to public scrutiny by using annual reports to record contracts
issues as a means of providing openness and accountability in council
operations?

e Does the council have an audit plan, internal audit charter or audit function to
keep council activities transparent and accountable?

e Does the council have corruption and fraud prevention plans and committees to
foreshadow possible problems and decide how to deal with issues as they
arise?

e Does the council follow up on ICAC reports and learn from the experience of
other organisations?

e Is the council vigilant in identifying possible future problem areas in order to
conduct risk assessment and manage risks?

e Do general managers understand their reporting requirements?

The ICAC recommended that agencies regularly review their corruption risks and
compare their own risks with those identified by similar organisations.
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The attitude of CEOs is critical in dealing with misconduct. The ICAC said, “the
organisation has the potential to make an ethical person act unethically or an unethical
person behave ethically”.

Research shows that what influences staff most to act ethically or unethically is how
they perceive:
e The behaviour of leaders in an organisation; and
e The features of the organisation, particularly the punishment of wrongdoing and
the existence of organisational values, rules and rewards.

In Western Australia, the Commission welcomes the recently introduced changes to
the Local Government Act and believes they will do much to improve the handling of
integrity issues in the sector.

The changes include regulations containing Rules of Conduct with each local
government area also required to have Codes of Conduct covering the behaviour of
elected members outside meetings and staff in general.

Codes of conduct are a good guide as to acceptable behaviour and a benchmark
against which behaviour can be measured. However, they need considerable follow-up
by senior leadership if they are to be effective.

During the HIH Royal Commission the CEO of FAI Insurance, Rodney Adler,
confessed that though he signed off on a Code of Conduct in 1995, he only read it
when the Royal Commission started.

Critically, the CEO of each public sector organisation has responsibility for and is
required to address integrity and misconduct issues within their own agency. That
brings us back to s.7B of the CCC Act, which makes it a Commission priority not to
step in from outside and take responsibility for dealing with misconduct in a department
or agency, but in the first instance to support and assist the department or agency to
do so itself.

Addressing integrity issues can seem like an additional, unwelcome task that is outside
a council’s core business of delivering key services to rate payers. However, in terms
of today’s climate of accountability, public expectation and media scrutiny, integrity is a
core business of any organisation.

There is real practical reason for the emphasis being on each organisation having in
place its own processes for preventing or dealing with misconduct. There can be a
huge cost in terms of time, people, money and efficient government if issues of
misconduct are not addressed and eventually are revealed publicly. Maintaining the
best possible level of integrity is therefore a critical component of any risk
management.

The Commission is only four years old. It has had to become familiar with the intent
and practice of new legislation, and is working with public sector agencies to better
address integrity issues. After seven months in the job, | am confident that the work of
the Commission will result in continuous improvement in the integrity of, and reduction
in the incidence of misconduct, in all levels of the public sector in Western Australia.
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Experience elsewhere has shown it will not happen overnight and it will require
sustained and cooperative effort by the Commission and all public sector departments,
agencies and other bodies. | can tell you that for its part, the Commission stands
ready.

15



