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MAKING

THE POINT

In a landmark speech at Edith
Cowan University (ECU) last
month, entitled Misconduct...
is that all there is?, the
Commissioner, Len Roberts-
Smith RFD QC, outlined the
role and responsibilities of the
Corruption and Crime
Commission (the Commission)
in light of recent controversial
cases considered by the
Commission.

The Commissioner said that
following the tabling in
Parliament of the Smiths Beach
Report by the Commission it
became apparent that there is
not a good understanding
about the role of the
Commission, and how it works.
The Report prompted a public
debate which is still continuing.

That debate extended to a war
of words between two media
outlets with one outlet claiming
the Smiths Beach Report had
cleared Messrs Burke and Giill
while the other claimed that the
lobbyists had influenced or
attempted to influence a string
of senior public servants to
engage in misconduct.

Edited extracts from the speech
made by the Commissioner at ECU

are provided below.

WHY HAVE ANTI-
CORRUPTION BODIES?

Anti-corruption agencies are an
acknowledgement by Govern-
ment that there is a need for
agencies with special powers to
expose not only criminal conduct
beyond the reach of ordinary law
enforcement powers but also
behaviour by public officers that,

while not criminal, strikes
fundamentally at good
governance and the public

interest, and that is unacceptable
to the broader community.

While the police deal with criminal
behaviour, they are not set up to
deal with misconduct in public
office. The investigation of mis-
conduct in public office: can be
very resource intensive; can take
a long time; does not necessarily
result in criminal charges; and,
often, is only effectively countered
in conjunction with education
campaigns to help increase
awareness of the issues in
government and the general
public.

Examples of misconduct in public
office can include: improperly
handling conflicts of interest;
abuse of a position (commonly to
benefit personal or private
interests to the detriment of the
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public interest); the unauthorised
access to and disclosure of
confidential information; biased
or preferential employment
practices; allegations around
contracts and tendering; and the
misappropriation of public funds
or property.

Another reason for anti-corruption
agencies is that public officers are
expected to be held to a higher
level of behaviour than the general
community because of the power
and influence they hold. They are
entrusted with considerable
discretion to carry out their duties
honestly, with impartiality and in
the public interest.

Of course the activities described
might well result in criminal
charges but there is more often a
level of behaviour beneath that
level of culpability that is
unacceptable in terms of laws




MAKING THE POINT (continued)

such as the Public Sector
Management Act or the Local
Government Act, as well as
Codes of Conduct and so on.

Investigating this type of activity
can require sophisticated and
powerful techniques. That is one
reason anti-corruption agencies
in Australia have been given the
powers of a standing Royal
Commission.

OPINIONS OR
GUILT?

One of the people adversely
mentioned in the Smiths Beach
Report downplayed their mention
saying it was only an opinion of the
Commission. That is, the Com-
mission hadn’t ruled on the guilt of
the individual and that the matter
was relatively trivial. That response,
of course, missed the point.

Legally the Commission (in its
reports) cannot rule on guilt and

can only express opinions on
whether misconduct by a public
officer has or may have occurred.

It is then up to other agencies,
such as the Department of the
Premier and Cabinet or the
Department of Local Government
and Regional Development, to
decide on the appropriate action
according to their jurisdiction.

The Commission may also
express an opinion on conduct,
including inappropriate behaviour
falling short of misconduct.

PUBLIC HEARINGS

It is stated in the Corruption and
Crime Commission Act 2003 that
hearings must be conducted in
private unless the Commission
considers it is in the public
interest to hold the hearing in
public, and generally most
hearings are held in private.

There are, however, particular
benefits that result from the
conduct of public hearings,
including an educational benefit
for public officers, which cannot
be overestimated. Public hearings:

e enhance public confidence in
the work of the Commission;
and

e increase awareness of the
range of matters that concern
the Commission.

It is interesting to note that an
independent survey of public
91.6% of
supported the

officers showed
respondents

concept of public hearings.

The full version of the speech
made by the Commissioner at
ECU can
accessing the

be obtained by
Commission
Website on www.ccc.wa.gov.au

UPDATE ON

COMMISSION EDUCATION PROGRAMS

CONFLICT OF
INTEREST CONCLUDES

One of the main issues facing
public sector agencies is

how to identify and manage
conflict of interest. It is not wrong
to have a conflict of interest, but
if not managed appropriately they
can strike at the credibility of
government institutions.

To assist agencies  the
Commission developed and
conducted a very successful
program of Conflict of Interest
education workshops, which ran
from March to June 2007.

Over 1,900 public officers attended
the workshops conducted in
Perth, Albany, Bunbury, Kalgoorlie,
Esperance, Northam, Geraldton
and Carnarvon.

The key findings from

an analysis  of
feedback from
respondents who
attended the

workshops were that:

e 30% were unsure
whether, or did not
believe that, their
organisation had a
conflict of interest
policy; and

e the majority
believed that their
ability to identify
and manage a conflict of
interest increased following
the workshops.

The Department of the Premier
and Cabinet has now taken on
leadership, across the public
sector, for management of

Commission Consultant Melissa Dove

Conflict of Interest education as
part of a comprehensive program
to raise awareness about the
ethical obligations of public
sector employees.
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LOCAL GOVERNMENT COUNCILLORS
NOW MORE ACCOUNTABLE

he Local Government (Official

Conduct) Amendment Act
2007, which came into effect on
21 October, is a new initiative that
has implications for both local
government and the general
Western Australian community.
The Amendment Act provides a
disciplinary framework to deal
with misconduct by any local
government council member.
Quentin  Harrington, A/Chief
Executive Officer, Department of
Local Government and Regional

Development, said: Previously,
apart from prosecution, the only
avenue for action in response to
inappropriate  behaviour was
against the whole council. For the
first time a mechanism is available
to take action against individual
council members.

The Amendment Act will improve
the integrity of local government
through the establishment of a
Statewide standards panel, as

part of  the disciplinary

framework, to deal with minor
complaints. The panel can
impose penalties which include
public censure, public apology or
an order to undertake training.
The Amendment Act also
provides for serious complaints to
State
(SAT)

which has the power to order the

be referred to the
Administrative  Tribunal

suspension of a councillor for up
to six months or disqualification
for up to five years.

STATISTICAL UPDATE 0
ALLEGATIONS AGAINST ol
LOCAL GOVERNMENT

2006-07 FINANCIAL YEAR

During the 2006-07 Financial
Year the Commission
received 2,585 allegations, of
which 158 (or 6%) concerned
Local Government. The majority
of Local Government allegations
involved the four categories

detailed opposite.

Total Allegations
N
(e

|:| Conflict of Interest

- Breach of Confidentiality / Misuse of Information /
Improper Disclosure

[ Breach of Code of Conduct / Policy / Procedures

[ corrupt Conduct

DEPARTMENT OF EDUCATION AND TRAINING
COMMITTED TO IMPROVING MISCONDUCT MANAGEMENT

he recent establishment of

the Department of Education
and Training (DET) Professional
Standards and Conduct Division
is a significant advance in
implementing a misconduct
management mechanism.

Establishment of the Division
follows the tabling in Parliament in
October 2006 of the Commission

report entitled Sexual Contact
With Children by Persons in
Authority in the Department of
Education and Training of Western
Australia.

A copy of the report can be
obtained by accessing the
Commission Website on

www.ccc.wa.gov.au

CORRUPTION AND CRIME COMMISSION

The DET Professional Standards
and Conduct Division, which has
recruited specialist staff, deals with
allegations of misconduct across
the State Government Education
Sector, and
commitment by DET to implement
the recommendations of the
Sexual Contact With Children by
Persons in Authority report.

is part of the
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AGENCY
REVIEWS

he Commission is working

with a number of public
sector agencies to improve
agency processes for managing
and preventing misconduct.

The Commission considers that
agencies should address
misconduct management and
prevention as a whole of
organisation management issue
and develop the necessary
strategies and mechanisms
accordingly.

Chief Executive Officers are
responsible for preventing and
dealing with misconduct within
their respective agencies. The
Commission monitors agency

misconduct management
mechanisms and has reviewed the
effectiveness of the way in which a
number of agencies identify, deal
with and prevent misconduct.

Subsequent to a review, the
Commission makes recommen-
dations to assist the agency to
reduce the incidence of
misconduct and to improve the
integrity of the agency.

Misconduct Handling Procedures
in the Western Australian Public
Sector: Department for
Community Development, a
report on the review of
misconduct management, was
tabled in Parliament by the

Commission in February.

A copy of the report can be
obtained by accessing the
Commission Website on
www.ccc.wa.gov.au

A review of Princess Margaret
Hospital for Children, soon to be
followed by reviews of Broome
and Derby Hospitals, has
commenced as part of a larger
project by the Commission to
review the misconduct
prevention and management
capabilities of the Department of
Health.

NOTIFICATIONS

In the next issue of Corruption
Prevention the complex issue of
the appropriate level of
reporting to the Commission
will be examined.

Under the Corruption and
Crime Commission Act 2003

T0 THE COMMISSION

the principal officers of public
authorities are obliged to notify
the Commission when they
reasonably  suspect that
misconduct, which is of
relevance or concern to them in
their official capacity, may have
occurred.

The Commission believes that
some authorities may be under-
reporting. So, what are the
factors that would lead the
Commission to reach such a
position? In the next issue of
Corruption Prevention these
factors will be considered.
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ANTI-CORRUPTION CONFERENCE
AN AUSTRALIAN FIRST

he inaugural Australian Public

Sector Anti-Corruption
(APSAC) Conference was held in
Sydney during October. The
Conference, a joint initiative of the
Independent Commission Against
Corruption (NSW), the Crime and
Misconduct Commission (QLD)
and the Corruption and Crime
Commission (WA), was attended
by over 600 delegates from
Australian States and Territories,
and overseas.

Edited extracts from papers
presented at the Conference are
provided below.

BLOWING THE
WHISTLE

The age-old adage of public
sector whistleblowers being
shunned and tormented by their
peers has been disproved
according to the results of a
major national study released at
the APSAC Conference.

...only 22% of the
whistleblowers surveyed said
that they were treated badly...

Delivering findings from the
Australian Research Council
funded Whistling While They Work
Project, Dr A J Brown, Project
Leader, said only 22% of the
whistleblowers surveyed said that
they were treated badly, with 78%
saying that they were treated well
or the same by management and
co-workers.

The national study, which is part of
the largest multi-jurisdictional study
on public integrity issues ever
undertaken in Australia, suggests
that as many as 460,000 public
servants may have formally reported
wrong-doing within or by their
organisation in the past two years.

The survey of 23,000 public
servants was conducted in
2006-07 across 118 agencies of
the Commonwealth, New South
Wales, Queensland and Western
Australian Governments.

THE USE AND ABUSE
OF CONFIDENTIAL
INFORMATION BY
PUBLIC OFFICERS

Government departments put
considerable effort into ensuring
that sensitive and confidential
information is secure from external
hackers. However, the Com-
mission Director of Operations,
Nick Anticich, stated at the
Conference that while there is
sophisticated  technology to
protect computer systems from
external incursions the same
cannot be said for protecting
information from internal
incursions. While there is no
reliable information on the
prevalence of such behaviour,
anecdotally it is believed to be
extensive.

However, there are systems and

practices which can reduce the

extent of internal incursions.

These include:

e identifying through policies
and practice, standards of
acceptable behaviour;

e restricting access of
information to those who need
to know;

e implementing audit tracking
systems; and

e taking decisive action when
breaches are detected.

Commissioner Len Roberts-Smith RFD QC

STATES WITHOUT
CORRUPTION
WATCHDOGS ARE
CRAZY...

Premier of NSW

During the speech to officially
open the Conference the Premier
of NSW, Morris lemma, strongly
endorsed the establishment of
independent corruption
watchdogs for the public sector
such as those in New South
Wales, Queensland and Western
Australia.

The Premier said: States which
don’t have corruption watchdogs
are crazy and the federal
government also needs one to
ensure confidence in public
institutions.

...corruption thrives in the
dark and resists the tools of
conventional policing...

The Premier told Conference
delegates that corruption thrives
in the dark and resists the tools of
conventional policing and having
such organisations was a sign of
strength, not weakness, in
government  structures. The
Premier added: If you don’t have
one you have either discovered
the secret to human nature that
has eluded the rest of us or, as is
more likely to be the case, you are
just kidding yourselves.
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POLICE
COMPLAINTS

estern Australia Police
W(WAPOL) has the most
advanced and
misconduct handling process of

effective

on the use of those powers has
always been considered
important.

During the 2006-07 Financial

agencies. Rather, the
Commission reviews every
complaint made against police
officers no matter how trivial,
whereas other agencies are only

any public sector agency in the
State. As police officers are
given authority to exercise more
extensive powers than other
public officers, so the level of
accountability is greater. A check

Year 57 % of complaints received
by the Commission related to
police conduct. However, that
doesn’t indicate that WAPOL has
more misconduct than other

required to report suspected
misconduct that could result in a
public officer being dismissed
from office.

ALLEGATIONS RECEIVED BY THE COMMISSION 2006-07

[ ] Education 11%

- Local Government 6%

|:| Remainder 12%

B w4 Poiice 57%
|:| Corrective Services 7%

- Health 7%

RECENT COMMISSION PUBLICATIONS

e Report on the Investigation of Alleged Public
Sector Misconduct Linked to the Smiths Beach
Development at Yallingup, 5 October 2007

e Misconduct Handling Procedures in the Western
Australian Public Sector: Department for
Community Development, 5 February 2007

e Eligibility for Government Housing: A Report on a
Corruption Prevention Review of the Government
Employees’ Housing Authority, 23 February 2007

e Two Years Out: A Report of the First Two Years of
the Western Australia Police Reform Program,
3 August 2006

Commission Contact
Details

The Commission Website Phone: (08) 9215 4888
has information on
corruption prevention,
misconduct and making a
complaint about a public

officer:

Toll Free: 1800 809 000
Postal Address
PO Box 7667
Cloisters Square
PERTH WA 6850

Fax: (08) 9215 4884

Email: info@ccc.wa.gov.au

WWww.ccc.wa.gov.au.
Street Address

186 St Georges Terrace
PERTH WA 6000
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