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Dear Mr President
Dear Mr Speaker

In accordance with section 93 of the Corruption and Crime Commission Act 2003, I
am pleased to present the Corruption and Crime Commission’s report in the matter of
sexual contact with children by persons in authority in the Department of Education
and Training of Western Australia.

The opinions contained in this report are those of this Commission.

I recommend that the report be laid before each House of Parliament at your earliest
convenience.

Yours faithfully

COMMISSIONER

16 October2006
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FOREWORD 
 
The Department of Education and Training is one of the most significant 
organisations in the public sector. It is numerically large, controls substantial financial 
resources, operates schools in every corner of the State and, most importantly, 
supervises and cares for school children during school hours. In view of its 
significance it is imperative that the department has in place a reasonably 
sophisticated and capable misconduct management mechanism. That is, a 
mechanism with the following features: 
 

• the capacity to identify and effectively deal with misconduct risks; 
• the capacity to effectively and efficiently deal with alleged and suspected 

instances of misconduct; and 
• demonstrable and effective commitment to transparent and accountable 

misconduct management processes.  
 
It is incumbent on the Commission to assist the department to develop its misconduct 
management mechanism. Over the past two and a half years it has taken the 
following steps to assist the department: 
 

• conducting seminars about how to identify and deal with misconduct 
• providing input into the department’s review of its Complaints Management 

Unit 
• providing a discussion paper to the department about how to deal with 

preliminary investigations into misconduct allegations 
• participating in regular meetings with the department 
• providing advice on a case-by-case basis. 

 
Some progress in developing an appropriate misconduct management system has 
been made by the department. There was a slight increase in notification levels from 
220 matters in 2004/2005 to 243 matters in 2005/2006. The department has also 
committed itself to establishing a professional standards portfolio to assist it in 
managing misconduct. Although, to date no substantive progress appears to have 
been made to do so.  
 
Against this background particular instances of misconduct and misconduct issues 
have arisen. Sexual contact between children and departmental staff is one such 
issue. The Commission has chosen to highlight this particular issue for two main 
reasons: 
 

• First, because of the very considerable public interest in ensuring that children 
in the care of public bodies are safe and secure. 

• Second, because it highlights the serious consequences for the department in 
not having in place a reasonably sophisticated and capable misconduct 
management mechanism. 
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The Commission remains committed to assisting the department establish a 
reasonably sophisticated and capable misconduct management system. I hope that 
the report is the catalyst for increased resolve on the department’s part to achieving 
it. 
 
 
 
 
 
K J Hammond 
COMMISSIONER 
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EXECUTIVE SUMMARY 
 
As noted in the Foreword, the Commission believes that it is imperative that the 
Department of Education and Training (DET) has in place a reasonably sophisticated 
and capable misconduct management mechanism. That is, a mechanism with the 
following features: 
 

• the capacity to identify and effectively deal with misconduct risks; 
• the capacity to effectively and efficiently deal with alleged and suspected 

instances of misconduct; and 
• demonstrable and effective commitment to transparent and accountable 

misconduct management processes.  
 
The Commission has assisted DET to develop its misconduct management by: 
 

• conducting seminars about how to identify and deal with misconduct 
• providing input into the department’s review of its Complaints Management 

Unit 
• providing a discussion paper to the department about how to deal with 

preliminary investigations into misconduct allegations 
• participating in regular meetings with the department 
• providing advice on a case-by-case basis. 

 
With this in mind, this report examines five allegations of sexual contact with children 
handled by DET in the last few years, in the light of its stated safe and secure 
learning environment principle. The Commission considers that, based on the cases 
examined, there are grounds for concern about DET’s capacity to achieve this 
principle. 
 
The five case studies examined in the report include: 
 

• DET’s decision to reprimand and transfer to a new teaching position a teacher 
convicted of indecently dealing with a 13-year-old girl.  

• The actions of a number of DET supervisors in allowing a teacher with a 
known history of sexual contact with students while on overseas excursions to 
attend another overseas excursion, failing to intervene when he was observed 
by them engaging in inappropriate conduct with a 15-year-old student, and 
failing to report such inappropriate conduct to the Complaints Management 
Unit until some 12 months later when the student filed a complaint about the 
teacher. 

• DET’s decision to not conduct inquiries into allegations about a teacher 
engaging in sexual contact with students at school camps and outside school 
hours over a number of years. 

• DET’s management of the circumstances surrounding the resignation of a 
teacher who was romantically involved with a 15-year-old student.  

• DET’s decision to conduct an investigation into poor performance rather than 
allegations of inappropriate behaviour towards children, and its view that, on 



6 
 

the evidence, a school gardener removing nude photographs from a school 
bin, showing them to someone else and claiming that they were of a female 
student did not amount to a breach of discipline. 

 
The case studies were selected from the sexual contact matters reported to the 
Commission since 1 January 2004. They demonstrate a number of aspects of DET’s 
response to the allegations discussed and are not isolated examples of DET’s 
handling of sexual contact matters.  
 
These case studies are illustrative of the following problems in DET’s approach to 
dealing with sexual contact allegations:  
 

• greater weight appears to have been given to employee welfare than to DET’s 
safe and secure learning environment policy; 

• too much responsibility for dealing with sexual contact allegations being 
assumed by local and district managers; 

• insufficient attention being paid to identifying and managing risks; 
• non-adherence to policies and procedures; 
• failure to give practical effect to the Western Australian College of Teaching 

Act 2004; 
• senior managers not holding local and district managers to account for their 

decisions; 
• insufficient attention to ensuring that police are notified and consulted; and 
• poor record-keeping. 

 
The report makes the following six recommendations to address these problems: 
 
 
Recommendation One 
 
In relation to roles and responsibilities within DET for dealing with sexual contact 
allegations, the Commission recommends that: 
 

a. all responsibility for dealing with suspected or alleged sexual contact be 
removed from local and district managers and transferred to the Complaints 
Management Unit; 

b. as part of the process of change arising from the review of the Complaints 
Management Unit, DET employ within the Complaints Management Unit 
appropriately qualified and experienced staff to deal with sexual contact 
allegations; and 

c. DET enter into a process of planned and continuous improvement of its 
policies and procedures aimed at giving effect to its stated safe and secure 
learning environment policy.  This process should be aimed at building a 
robust system capable of identifying high-risk behaviour and circumstances.   
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Recommendation Two 
 
In relation to DET policy on sexual contact allegations, the Commission recommends 
that DET: 
 

a. develop an ongoing training programme to ensure that policies and 
procedures relating to sexual contact are well known and understood by DET 
staff;   

b. develop procedures to ensure that non-compliance with policies and 
procedures is identified and dealt with by way of management and/or 
disciplinary actions; and 

c. ensure that all internal investigation reports address compliance and/or 
non-compliance with relevant policies. 

 
 
Recommendation Three 
 
In relation to its responsibilities under the Western Australian College of Teaching Act 
2004, the Commission recommends that, as a matter of priority, DET review 
compliance with this Act. This review should include: 
 

a. the development of policies and procedures to ensure compliance with  
Western Australian College of Teaching Act 2004 and its intentions (for 
example, reference to the Act in all internal investigation reports);  

b. ensuring that such policies and procedures include informing the Western 
Australian College of Teaching of all matters that may be relevant to the 
registration of teachers, whether or not teachers have been suspended or 
dismissed; 

c. reviewing records of matters identified by the Western Australian College 
of Teaching Act 2004, with a view to advising the college about those 
teachers currently employed by DET, whose actions cast into doubt their 
suitability for registration; and  

d. reviewing records of matters identified by the Western Australian College 
of Teaching Act 2004, with a view to advising the college about teachers 
who have left DET’s employ because of conduct that casts into doubt their 
suitability for registration. 

 
 
Recommendation Four 
 
In relation to its responsibilities under the Working with Children (Criminal Record 
Checking) Act 2004, the Commission recommends that prior to implementation of 
this Act on 1 January 2007, in conjunction with the Department of Community 
Development, DET review its policies and procedures to ensure that they comply with 
the Act and its intentions.  
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Recommendation Five 
 
In relation to managerial commitment to deal with misconduct, the Commission 
recommends that DET implement a system of review at executive level of serious 
misconduct cases, particularly sexual contact allegations, as part of the changes 
stemming from its review of the Complaints Management Unit.  
 
 
Recommendation Six 
 
In relation to the involvement of police in sexual contact allegations, the Commission 
recommends that DET review its approach to matters involving alleged sexual 
contact by: 
 

a. ensuring that all relevant matters are notified to police with comprehensive 
information; 

b. ensuring that sufficient documentation is maintained to demonstrate 
notification and interaction with police; and 

c. developing appropriate policies and procedures to ensure co-operation 
with police, and to ensure that internal decision-making about investigating 
allegations is made on the basis of departmental risk assessment, as 
distinct from police prosecuting decisions.   

 
 
DET Representation 
 
Pursuant to section 86 of the Corruption and Crime Commission Act 2003, an earlier 
draft of this report was provided to DET in order to enable it to make representation 
to the Commission. DET’s representation is appended. As a result of DET’s 
representation, one case study was removed, and a number of additional minor 
changes were made to the report. Two recommendations were removed in the light 
of actions taken by DET after receiving the draft report. The case studies have been 
rearranged in order, which impacts on the referencing of case studies in DET’s 
response. To facilitate cross-referencing, DET’s submission for each case study has 
been summarised and included under a sub-heading in the relevant case. The 
Commission’s response to each submission is also included.   
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CHAPTER ONE – INTRODUCTION 
 
The Department of Education and Training (DET) is a unique organisation. With a 
staff of 28,000 full-time employees (excluding TAFEWA), DET is the largest public 
sector employer in Western Australia. It has daily responsibility for the safety and 
security of over a quarter of a million school children for a significant part of their lives 
each year for up to 12 years.  In order for DET to operate effectively it must build and 
maintain public confidence in its capacity to operate some 776 learning facilities 
across the State. (DET Annual Report, 2004/2005 pp.19-20). Those learning facilities 
must be safe and secure environments for school children. This is an onerous 
responsibility.  
 
In discharging this responsibility, DET has issued many policies and procedures. Of 
particular interest to the Commission are DET’s policies and procedures for making 
decisions about misconduct – its misconduct management system.  There are a 
number of factors that impact on misconduct within DET, but most pertinent is that its 
schools are complex, relatively closed environments in which a significant power 
imbalance exists between teachers and students. This power imbalance creates 
environments in which problems such as inappropriate relationships between 
students and teachers, bullying, harassment and sexual contact can arise.   
 
The extent of the risk of this type of misconduct occurring is revealed by the fact that 
between 1 January 2004 and 18 March 2006, of the 449 notifications and complaints 
dealt with by the Commission involving DET, 49% involved alleged physical action, 
abuse, threats, bullying or inappropriate language. Twelve percent involved alleged 
inappropriate behaviour of a sexual nature.   
 
This report explores this risk by examining the way DET has handled five cases over 
the past few years. The case studies highlight a range of problems in DET’s 
approach to dealing with sexual contact allegations, including the following: 
 

1. greater weight appears to have been given to employee welfare than to DET’s 
safe and secure learning environment policy; 

2. too much responsibility for dealing with sexual contact allegations being 
assumed by local and district managers; 

3. insufficient attention being paid to identifying and managing risks; 
4. non-adherence to policies and procedures; 
5. practical effect not being given to the Western Australian College of Teaching 

Act 2004; 
6. senior managers not holding local and district managers to account for their 

decisions; 
7. insufficient attention to ensuring that police are notified and consulted; and 
8. poor record-keeping. 

 
 
 
 
 
 



10 
 

1.1 Scope 

 
In addition to this introduction, this report has two other chapters. Chapter Two 
describes five case studies that have been reported to the Commission and 
examines the allegations and the action taken by DET in each case.  The case 
studies were selected from a range of sexual contact matters before the Commission 
as being illustrative of DET’s handling of such matters.  
 
Chapter Three contains a discussion about what needs to be done to resolve the 
problems highlighted by the case studies. This discussion results in six 
recommendations. 
 

1.2 Purpose 

 
To date the Commission has liaised with DET about sexual contact allegations on a 
case-by-case basis.  When the Commission has identified shortcomings in the 
investigation process, and/or outcomes, and lack of attention to risk identification and 
management, it has advised DET, and where appropriate, made recommendations 
or suggestions to address those issues. In the Commission’s view, DET has resisted 
these recommendations and suggestions.  
 
The Commission believes that a shift is needed in the way DET tackles sexual 
contact allegations in order to bring it into line with community expectations about 
how it should deal with staff against whom such allegations are made. Rather than 
continue to try and tackle this problem on a case-by-case basis, the Commission 
considers that it is in the public interest to table this report because the benefits of 
public awareness outweigh any potential prejudice to DET. This approach is 
consistent with the Commission’s purpose to help public authorities develop their 
capacity to deal with misconduct. 
 
 

1.3 DET’s Response to Draft Report 

 
On 30 June 2006, in accordance with section 86 of the Corruption and Crime 
Commission Act 2003, DET was provided with a draft of this report in order to afford 
it the opportunity to respond to the issues raised. DET provided a detailed response 
to each of the case studies in the draft report. DET’s response is appended. A 
summary of its response relevant to each case is provided at the end of each case 
study, together with the Commission’s comment on DET’s submission.  
 
The Commission has examined DET’s response and has made some changes to this 
final version of the report including removing a case study and two 
recommendations. The remaining cases have been reordered as follows: 
 

• Case One – Teacher A (unchanged) 
• Case Two – Teacher B (formerly Case Five Teacher D) 
• Case Three – Teacher C (formerly Case Six Teacher E) 
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• Case Four – Teacher D (formerly Case Four Teacher C) 
• Case Five – Gardener E (formerly Case Two Gardener B) 

 
These changes impact on the referencing in DET’s response to the draft report.  
 
DET’s response to the draft report focused on particulars in each case study rather 
than on a strategic view of the matters raised. Although DET has dealt with the 
individuals, the issues that gave rise to these matters remain to be reviewed and 
rectified to ensure that similar problems do not arise in future.  
 
The Commission also notes that to a considerable extent DET’s response relies upon 
information it has gathered since receiving the draft report. As a result of the draft 
report, DET has acted to address issues raised previously by the Commission in 
case studies One, Three and Four. 
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CHAPTER TWO – THE CASE STUDIES 
 
2.1 Case Study One  

 
On 2 May 2005 police advised the Commission that Teacher A had been charged 
with two counts of Indecent Dealing of a Child Under 13 Years arising from an 
incident on 21 April 2005. Teacher A, employed at a suburban high school, had taken 
a friend’s 12-year-old daughter to a vacant property to undertake repairs to ready it 
for sale.  
 
At the property Teacher A placed his hands under the girl’s shirt and rubbed her 
abdomen. The girl objected but he kissed her on the mouth, using his tongue, before 
the girl retreated. Police told the Commission that Teacher A said that he was 
“testing the waters” with the girl, and that he would have “gone all the way” if the girl 
had not resisted. Teacher A pleaded guilty to the charges and was fined $1000 on 
each count.  
 
DET notified the Commission of the incident on 6 May 2005, adding that Teacher A 
had attempted suicide after he was charged. On his discharge from hospital he was 
to work at a local District Education Office pending the outcome of a DET 
investigation into a suspected breach of discipline.  
 
On 11 October 2005, DET notified the Commission that pursuant to section 92 of the 
Public Sector Management Act 1994 [PSM Act] DET was not required to undertake 
an investigation into the teacher’s behaviour because the matter had been proven in 
a criminal court. The conviction empowered DET to act under the PSM Act to 
dismiss, reprimand and/or transfer Teacher A. DET reprimanded him and seconded 
him to another school for the remainder of the year, before transferring him to 
another teaching position for the 2006 school year.  
 
DET considered a number of issues in making this decision. Factors said to mitigate 
in Teacher A’s favour included that: 
 

• the child was a family friend not a student; 
• Teacher A’s conduct did not occur during school hours; and 
• the parties were not in a student-teacher relationship. 

 
DET also considered Teacher A’s suicide attempt, noting that while it has an 
“…overriding responsibility for the safety and welfare of students, there is also legal 
requirement to protect the safety and well-being of employees…The [department], 
being extremely conscious of the impact of further undue stress being placed on 
[Teacher A] in relation to revisiting this incident…acknowledged that there was 
minimal risk [to students]… ” 
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The Commission queried the outcome of this matter, recommending that: 
 

• an urgent investigation be carried out into the risk posed by Teacher A to the 
health and welfare of students, including a psychiatric assessment;  

• Teacher A be removed from duties that allowed him access to children whilst 
the investigation took place; and  

• if, at the completion of the investigation it was decided to return Teacher A to 
duties with student contact, a risk management plan be put into place with 
high level monitoring and reporting apparatus.   

 
DET disagreed with these recommendations and defended its decision by citing 
excerpts of the judge’s decision, including that: 
 

• the matter appeared to be an isolated one-off situation; 
• Teacher A had no prior convictions; 
• he was remorseful; 
• there was no element of repetition or force or coercion; and 
• the judge felt that Teacher A was unlikely to re-offend. 

 
DET also pointed out that Teacher A was not listed as a sex offender and that 
psychological analysis cited during his sentencing stated that he was at a low risk of 
re-offending.  
 

2.1.1 Comments 
 
The Commission’s overriding concern about this matter is that prior to receiving the 
draft report DET was unwilling to properly assess the risks to students posed by 
Teacher A and act decisively to minimise or eliminate those risks.  
 
DET’s response to the Commission’s recommendation places great weight on the 
judge’s decision. This is inappropriate for two reasons. Firstly, the response appears 
to overlook an important consideration taken into account by the judge. That is, the 
detailed submission made by Teacher A’s counsel at trial that as a result of his 
conviction Teacher A could no longer practise in the teaching profession.  
 
Secondly, it is DET’s responsibility, not the judge’s, to determine the risks associated 
with retaining Teacher A as a teacher. Indeed, more important than the judge’s 
comments are DET’s own safe and secure learning environment policy and the views 
of the wider community. On this second issue the community, through Parliament, 
has already expressed a view. 
 
The Western Australian College of Teaching Act 2004 (the WACOT Act) was enacted 
on 15 September 2004. It requires all current teachers to be registered. Under this 
legislation, Teacher A’s conviction renders him ineligible to be registered as a 
teacher in Western Australia.  
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2.1.2 DET’s Submission 
 
In its response to the Commission’s draft report, DET made the following points 
about this case: 
 

• The department had properly considered the risks posed by Teacher A to 
students.  

• The department had acted within the range of discretion provided by the PSM 
Act. 

• DET acted within the WACOT Act. Because it had neither suspended nor 
dismissed Teacher A, it was not required to notify the WA College of Teaching 
of his conviction. 

• Notwithstanding this, the department notified WACOT of Teacher A’s charges 
on 10 May 2005. 

• Teacher A’s conviction was recorded prior to the necessity for registration, 
which was not until March 2006. 

• Teacher A’s application for registration was entered on the WACOT database 
on 29 November 2005 in a pending status. 

• Teacher A was lawfully employed by DET until WACOT refused his 
registration on 19 July 2006. 

• Since December 2005 DET has included the consideration of notifying 
WACOT of disciplinary matters in its processes. This is included in an action 
check list for each file.  

• DET advised the Department of Community Development (DCD) Working 
With Children Unit of the situation regarding Teacher A and received no 
adverse comments. 

• It was not the department’s decision to transfer Teacher A – Teacher A had 
requested a compassionate transfer. 

• “…The Department notified the College of Teacher A’s conviction on the 10 
May 2005. The College refused Teacher A registration on the 19 July 2006...” 
(Note: The Commission assumes this is an error – that this refers to Teacher 
A’s charges in May rather than his conviction in July 2005).  

 

2.1.3 The Commission’s Response to DET’s Submission 
 
The Commission’s opinion about DET’s response is as follows:  
 

• DET’s lack of compulsion to notify the college only arose because DET chose 
not to dismiss Teacher A in the full knowledge that his conviction rendered him 
ineligible to be registered to teach. 

• DET did not advise WACOT on 10 May 2005. College records show that on 
that day it advised DET that it had been informed by police that Teacher A had 
been charged. Records obtained from DET in March 2006 show that DET had 
no record of any contact with WACOT about Teacher A up to that time. 

• In the final event, DET officially notified WACOT of Teacher A’s conviction 
after it received a copy of the draft of this report for comment. The College 
moved to decline Teacher A’s application for registration within 24 hours of 
that notification. 
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• WACOT records confirm that Teacher A’s application for registration was 
recorded in its database on 29 November 2005. DET’s records show that a 
criminal record check was conducted for Teacher A on 14 November 2005, 
and 3 days later his conviction details were clarified by email with police. 
Neither WACOT nor DET have any record of WACOT being advised of the 
results of that criminal check.  

• The DCD WWC Unit is not responsible for the management of DET risk or 
DET employees. DET does not state at what stage it advised the DCD WWC 
Unit of “…the situation regarding Teacher A…”, however, even without any 
“adverse” or otherwise comment from the DCD Unit, the nature of Teacher A’s 
conviction was sufficient basis for DET to dismiss him without any need for 
endorsement of its decision by an external agency.  

 
 

2.2 Case Study Two 

 
The Commission was notified on 10 September 2004 of the following allegations: 
 

• During July 2003, Teacher B inappropriately touched a 15-year-old female 
student during an overseas excursion.   

• On or around Monday 14 July 2003, Teacher B supplied alcohol to the girl on 
a flight home from the overseas excursion.  

• During August 2003, when the teacher and student were to be questioned 
about their relationship after the deputy principal observed their body 
language while they were talking in the car park, Teacher B allegedly advised 
the student to lie so that he didn’t lose his job.  

 
On 10 September 2004, DET advised the Commission that the teacher had been 
placed in a role that did not involve contact with children and was directed not to 
attend school premises. In accordance with the PSM Act, the allegations were being 
compiled to be put to the teacher, and the Australian Federal  Police (AFP) were to 
be notified following advice from local police that the matter was outside their 
jurisdiction.   
 
DET formed a suspicion that breaches of discipline may have occurred and 
conducted an investigation into the allegations. The outcome of this investigation led 
to an inquiry that found the allegations against Teacher B were sustained and that 
Teacher B had breached: 
 

• the Western Australian Public Sector Code of Ethics; 
• the Department of Education & Training Staff Conduct Policy; 
• the Department of Education & Training Child Protection Policy; and 
• the Department of Education & Training Duty of Care Policy. 

 
DET dismissed the teacher on 26 August 2005.  
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Although records show DET clearly intended to do so, there is no evidence that the 
AFP were notified of this matter. The AFP have conducted a thorough check of their 
holdings, including incoming fax telephone call logs, and found no record of 
notification from DET or the WA Police.  Ultimately the Commission notified the AFP 
of the matter and Teacher B was subsequently charged with several counts of 
indecent dealing relating to this and historical matters.   
 
DET’s investigation revealed that Teacher B has a history of inappropriate behaviour 
with students. On four separate occasions prior to the excursion he was verbally 
counselled by his line manager for inappropriate behaviour towards female students. 
The line manager did not document any of this counselling or the circumstances.   
 
In 2001, Teacher B was the subject of a similar complaint by a student’s father who 
came across inappropriate emails to his 15-year-old daughter from Teacher B. This 
interaction also began on an overseas excursion and included kissing and touching. 
The behaviour continued upon return to Perth, with the girl taking time from classes 
and weekend activities to meet up with the teacher.  The situation progressed to the 
point where the girl had diarised that she was considering agreeing to pressure from 
Teacher B to engage in sexual intercourse.  
 
The matter was dealt with by Teacher B’s supervisor. In a letter dated 27 February 
2001 to Teacher B, the supervisor concluded the matter in the following terms: 
 

 “…I believe that you are fully aware of the seriousness of the situation, which 
placed your professional career as a teacher at risk, and in slightly different 
circumstances might have resulted in criminal charges being laid…I 
acknowledge that you now accept responsibility for the consequences of your 
actions, and the damage that has been done to a number of people as a 
result. You have taken steps to apologise to the student, her family and the 
school. You are prepared to accept the conditions placed on your continuing 
involvement with [the high school], and have sought counselling in order to 
understand the motivation for your actions and to ensure that your future 
behaviour is impeccable. [The high school] is also considering what additional 
steps, if any, need to be taken in order to ensure that you are not placed in 
any situation where accusations of improper conduct could be made in the 
future...” 

 
The letter then details the respect and support offered to Teacher B by his colleagues 
and management: 
 
 “…Your professional colleagues at [High School 1 and 2] and here at [the 

school] have held you in high esteem. Your talent, enthusiasm, commitment, 
hard work and achievement are recognised by all. Their belief in you is 
measured by the willingness with which all concerned have offered to support 
you through what will undoubtedly be a very difficult time. I am hopeful that, 
despite the current pain, the long term result will be a positive one for you, 
your family, your present and future students and your professional 
colleagues. As your line manager, I have a responsibility both to you and the 
Education Department to monitor developments. I expect your full 
cooperation, and in return, offer you my utmost support...”  
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There is no other documentation in relation to this matter, and no record of the 
“conditions” that were placed on Teacher B. The girl’s father stated that he 
understood “…[Teacher B] would be suspended from school. The assurances I was 
given were that [Teacher B] would never be alone with a child and would not be 
allowed to tour again. That included [the high school] where he was also teaching...”  
 
Successive managerial staff claimed that they were either not briefed about the 
matter or only knew about it from anecdotal information from other staff. From 
evidence given by teachers on the second excursion, the matter was well known 
anecdotally among excursion staff.  
 
The 2003 excursion manager stated to the DET investigator that he was briefed 
about the 2001 incident involving Teacher B when he started at the school. He 
assigned Teacher B’s former line manager to share accommodation and the same 
bus with Teacher B. He then took little interest in Teacher B’s behaviour.   
 
When told of a situation on the flight home where Teacher B shared a blanket with 
the student he:  
 

“…ensured that they were observed and that their behaviour was scrutinised. 
Given this was the case, I did not intervene…It was brought to my attention 
that [Teacher B] was sitting next to [the student] with a shared blanket over 
their laps. I wandered into a position where I could observe it. I stood where I 
could observe it. There did not appear to be anything inappropriate 
happening…”  

 
The teacher assigned by the excursion manager to share accommodation with 
Teacher B was the former supervisor who had counselled Teacher B on four 
previous occasions about his inappropriate behaviour with students. He did not 
intervene because “…Supervisors on the plane were aware of the situation and I take 
it they dealt with the matter in a manner they saw fit…” 
 
Another teacher stated: 
 

 “…It was quite blatant that [the student] and [Teacher B] had changed seats 
to be next to each other. They were both awake. There was only one blanket 
over the two of them. I thought this situation was inappropriate but relatively 
harmless. I did not intervene. I ensured that I monitored the situation and saw 
no physical activity occur between the two of them...Upon our return to 
Australia, I felt that [Teacher B’s] behaviour was such that it needed to be 
reported to the Principal. This I did...”  

 
However, this teacher did not report Teacher B’s behaviour until she was aware that 
the deputy principal had raised concerns with the principal when he observed 
interaction between the student and teacher in the school car park after the excursion 
returned to Perth. No action was taken by the principal about the incidents on the 
excursion until the student lodged a formal complaint, some 12 months after the 
excursion. 
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Perhaps the most surprising aspect of this matter is that after observing Teacher B 
and the student talking in the car park, it was arranged for a female teacher to speak 
with the student. The teacher said to the student: 
 

 “…that it had been noticed that her and [Teacher B] had been spending some 
time together and she should think how that was coming across to other 
people, i.e. that it looked inappropriate. I think I recommended to her that she 
try to detach herself a little bit. I put this to [the student] without trying to seem 
that I had made a judgement about her behaviour…”   

 
Including the excursion manager, there were a total of six witnesses to Teacher B’s 
behaviour. Four of these were aware of the previous allegations. All of them “kept an 
eye on him” but no one acted. It is not clear why their failure to act has not been 
identified by DET as possible breaches of discipline.  

 

2.2.1 Comments 
 
The Commission’s overriding concern about this matter is DET’s inability over a 
period of years to take appropriate action to deal with Teacher B’s conduct. Had they 
acted decisively in 2001, events in 2003 might have transpired differently.  
 
DET’s record keeping in relation to these matters is inadequate. Aside from the letter 
to Teacher B quoted above, there is no record of the allegations made against 
Teacher B, or the managerial or disciplinary action that followed the 2001 complaint. 
There is no adequate basis upon which the decision to allow Teacher B to go on 
subsequent excursions was made. There is no evidence of an adequate 
management or supervisory plan to ameliorate the risks associated with Teacher B.  
 
Once he was on the excursion, even in the face of identifiable inappropriate 
behaviour, there was no appropriate managerial intervention to protect the student. 
On one view, it would appear that the student was, at least at one point, held to 
blame. DET did not identify or form a suspicion about possible breaches of discipline 
by Teacher B’s supervisors and colleagues while on excursion.   
 
 

2.2.2 DET’s Submission 
 
In its response to the Commission’s draft report, DET made the following points: 
  

• Although DET acknowledges that there is no fax receipt to verify that it notified 
the AFP of this matter, it maintains that it notified the AFP of this matter, and 
that the WA Police Child Abuse Unit also notified the AFP. DET cites several 
handwritten, unsigned and undated notes, and an email dated 22 April 2004 
from its records to support this contention. DET states that on 19 July 2006 
the Officer In Charge of WA Police Child Protection Squad (formerly Child 
Abuse Investigation Unit) confirmed that police had “…referred the matter to 
the AFP on the 7 September 2004…” 
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• DET quotes a letter received from the Commission acknowledging receipt of 
the notification as reason for it to assume that either the Commission had 
notified the AFP of the matter, or that the Commission had no jurisdiction over 
the matter. 

• DET notified WACOT of Teacher B’s dismissal on 9 September 2005. 
• As the 2000 incident occurred prior to the appointment of the current Director 

General he cannot be held responsible for the management of this disciplinary 
matter. 

• The Director General cannot be held responsible for inadequate record 
keeping prior to his appointment. 

• “…Had the 2000 principal acted in accordance with department policy at the 
time, it is highly unlikely that the 2003 matter would have arisen…” 

• DET’s management of the student’s complaint in 2003 has been in strict 
accordance with its statutory requirements resulting in Teacher B’s dismissal 
and exclusion from working with children. 

• Current practices would not allow a matter like this to be resolved at the local 
level.  

• In current times principals who did not make the appropriate notifications 
would be subject of disciplinary action. 

• The excursion manager was briefed about the 2000 incident when he 
commenced in 2001. After the 2003 excursion he became aware there was 
more to that incident than he was initially told. 

• It is incorrect that the principal did not take action until twelve months after the 
incident when the student lodged a complaint because the principal spoke to 
Teacher B about his relationship with the girl after the deputy principal 
reported an incident he observed in the school park. Both the teacher and the 
girl denied any inappropriate relationship.   

• The excursion manager did not observe inappropriate behaviour on excursion, 
none of the staff brought anything to his attention until the blanket sharing or 
on the plane, and whilst “…he took steps to observe them…”  he “…did not 
see anything happening of an inappropriate nature…” .   

• The Commission has overstated “…the issues of the past concerns of the 
teacher who shared accommodation with Teacher [B]…” 

• None of the teachers on excursion “…witnessed any acts of impropriety…” 
and on the flight none witnessed anything “…that caused any concern beyond 
the foolishness of sharing a single blanket…”  

• It would be “…an extremely powerful dissuader…” if DET employees felt they 
could be disciplined arising from information they gave in the course of a 
disciplinary investigation process. 

• Hearsay knowledge is “…not an adequate basis on which the department can 
or should plan excursions…”  

• DET acknowledges that “…normal excursion management practices should 
not allow for any teacher/student relationship to become blurred and that 
seating/sleeping arrangements should always reflect this professional 
distance...” 

• At the time of his dismissal Teacher B had not been charged with any offence. 
• DET notified the Ministerial Council for Employment, Education, Training and 

Youth Affairs (MCEETA) National Check of Employment Status database of 
his dismissal for sexual misconduct. 
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• The failure of two principals in two of the case studies does not indicate that 
DET has a systemic problem of non-compliance to policy. 

• “…It is an invalid overgeneralisation to interpret record keeping as being a 
systemic problem on the basis of the information contained in the Draft 
report…” 

 
 

2.2.3 The Commission’s Response to DET’s Submission 
 
The Commission’s opinion about DET’s response is as follows: 
 

• DET’s insistence that it notified the AFP relies upon unsubstantiated records. 
An email dated 22 April 2004 from an officer to his manager stating that a 
copy of the CCC letter had been faxed on 10 September 2004 to the AFP to 
be screened by a committee, and several of the handwritten notes that DET 
quotes in support of its argument were not contained in the records that it 
supplied the Commission in response to a Notice to produce all documents 
relating to Teacher B issued under Section 95 of the Act. The Commission is 
satisfied that the AFP has no record of notification from DET.  

• DET has offered no explanation as to why, if it believed that the AFP had been 
notified by some agency if not itself, that it did not contact the AFP to ensure 
that its own investigation and inquiry processes were not intruding upon the 
criminal investigation. Neither does DET explain why it did not query whether 
the AFP was going to charge the teacher when its own investigation had 
substantiated the allegations.   

• The Commission does not accept DET’s submission that the Director General 
cannot be held responsible for matters that occurred prior to his appointment. 
The issues raised in this report are directed at DET, not individuals or 
individual sectors of the department. All of the case studies have been subject 
of decisions both before and after the appointment of the current Director 
General and the setting up of the CMU. In this particular case the Commission 
considers that DET’s records since 2002, and to date, continue to lack the 
transparency and accountability required of DET.  

• DET’s contention that none of the staff on the excursion witnessed any 
impropriety or inappropriate behaviour is contradicted by both the witness 
statements obtained during its own investigation and by its own argument that 
“…normal excursion management practices should not allow for any 
teacher/student relationship to become blurred and that seating/sleeping 
arrangements should always reflect this professional distance...”.  In particular, 
the Commission notes that the excursion manager who saw the teacher and 
student sharing a blanket did not find that action to be inappropriate. 

• In this case and Case Studies One and Four, DET’s record keeping was poor.  
• The notion that DET employees might be dissuaded from speaking the truth 

because of the possibility of disciplinary action does not obviate their 
obligation to speak truthfully or DET’s obligation to take disciplinary action as a 
result of this disclosure, if necessary.   
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• It is not clear why information about Teacher B’s past conduct should be put in 
the category of hearsay when the 2003 excursion was being planned. After all, 
his principal had written to him reinforcing that by his behaviour he had placed 
his profession at risk and narrowly escaped criminal charges.    

 

2.3 Case Study Three 

 
The Commission is aware of three matters involving Teacher C, two of which were 
initially reported to the Anti-Corruption Commission (ACC). 
 
The first two allegations were notified to the Anti-Corruption Commission by DET on 
14 February 2000. Teacher C had been charged with unlawful carnal knowledge in 
the period 1 January 1985 and 14 October 1985 of a woman who was a 17-year-old 
student at the time. He was also charged with two counts of Indecent Dealing with a 
16-year-old, involving the same girl. DET removed him from contact with children.  
 
The complainant, aged 32 years when Teacher C was charged, explained that she 
did not make a report at the time of the incidents because she didn’t think she would 
be believed as Teacher C was a popular teacher. She also didn’t want her father to 
know, so she made her complaint after her father died.  
 
She alleged that the incident occurred at a bush school camp when she was 15 
years old. She claimed that Teacher C invited her into his panel van one night, partly 
undressed her, placed his head inside her shirt, touched her breasts and penetrated 
her digitally. When he had difficulty removing her jeans he suggested she go to her 
tent, change into her nightie and return to his van. The girl left the van and did not 
return.   There were no witnesses and the girl did not tell anyone of the incident.  
 
On 25 January 2002, in the absence of corroborating evidence Teacher C was 
acquitted.  
 
On 11 April 2002, DET advised the ACC that Teacher C had been acquitted of both 
charges, and that it was “…currently seeking the transcript of the hearing in order to 
establish whether the department has any further concerns regarding [Teacher C]…”. 
 
DET then fell silent on the issue, despite regular requests from the ACC for a status 
update. On 3 June 2003 with still no response, the ACC notified DET that unless an 
immediate response was received there was no other recourse than to report the 
matter to the Minister for Education. DET replied a month later stating that it 
considered the matter closed “…Arising from the difficulty of being unable to access 
the transcript as well as other reasons, particularly the public interest and utilisation 
of departmental resources…”. 
 
The ACC was dissatisfied with the outcome, advising DET that “…it is not appropriate 
the file on this matter be closed merely because [Teacher C] was acquitted, 
particularly as there are similar allegations against him in another matter being dealt 
with by the Child Abuse Investigation Unit...”. It gave DET two months to conduct an 
inquiry to determine whether Teacher C was suitable to remain as a teacher and 
supplied DET with a copy of the trial transcript to assist in its investigation. 
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DET responded on 26 August 2003. It said that it had clarified the ACC’s request for 
an investigation by telephone to determine whether it was being directed to 
investigate by the ACC, or whether an investigation was being recommended. The 
letter then stated that after having read the transcript “…the department has resolved 
not [sic] take this particular matter any further as, with the considerable effluxion of 
time, it is highly likely that the outcome of any investigation will prove inclusive…”. 
However, as Teacher C was still subject of further police charges, DET would monitor 
this and was “…likely to recommence disciplinary proceedings against [Teacher C] 
following the outcome of this criminal matter…”. 
  
The ACC wrote to the Manager of the Complaints Management Unit on 18 
September 2003 stating that it was concerned by DET’s misunderstanding of the 
ACC’s position and that unless a good reason could be supplied, the ACC did require 
DET to investigate the matter fully. The ACC pointed out that: 
 

 “…it takes a serious view of allegations such as those made in this case and 
the mere fact that a jury was not satisfied that the allegation was proved 
beyond reasonable doubt does not necessarily mean the allegation is not 
true... In a disciplinary proceeding the standard of proof requires the lesser 
standard namely whether the allegation is established on the balance of 
probabilities...” 

 
By December 2003, the ACC again sought a status update from DET. In January 
2004 DET advised that the disciplinary process had been commenced and the 
allegations had been put to Teacher C.  
  
In May 2004, with no response from DET, the ACC closed its file and advised DET 
that it had referred the matter to the then newly formed Corruption and Crime 
Commission.  
 
In November 2004, DET advised the Commission that Teacher C was on long-term 
sick leave and as such could not be interviewed in relation to disciplinary matters.  
 
In January 2005, DET wrote to the Commission advising that Teacher C was to have 
appeared in the Perth District Court in November 2004 in relation to a second batch 
of charges against him, but the trial had been postponed due to him attempting 
suicide.  
 
The second matter was reported by the Police Child Abuse Unit to the Anti-
Corruption Commission on 27 March 2003. A female student had alleged that 
Teacher C had indecently dealt with and sexually penetrated her in 1996. The girl, 
aged between 15 and 16 at the time, did work experience with him in his secondary 
employment. The incidents occurred when he drove the girl home.  
 
Teacher C was charged with: 
 

• 1 x Sexual Penetration of a Child Over 13 Years and Under 16 Years; 
• 2 x Indecent Dealing of a Child Over 13 Years and Under 16 Years; 
• 3 x Sexual Penetration of a Child Over 16 Years by a Person in Authority; 
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• 1 x Attempted Sexual Penetration of a Child Over 16 Years by a Person in 
Authority; and 

• 1 x Indecent Dealing of a Child Over 16 Years by a Person in Authority. 
 
DET did not notify the ACC of the matter until 1 May 2003. A file note shows that a 
telephone call was made to DET by an ACC officer to determine if Teacher C was 
still employed as a teacher. The person was advised by the Manager of 
Investigations that Teacher C had been transferred to a District Office with no contact 
with children until these latest allegations were fully investigated.  
 
In May 2004, the ACC also closed its file on this matter and referred it to the 
Commission. 
 
In January 2005, the Commission requested advice from DET as to the outcome of 
the hearing at Perth District Court. DET advised that due to Teacher C’s attempted 
suicide, the trial had been postponed. A suppression order prevented DET from 
ascertaining the rescheduled date.  
 
Teacher C was found not guilty on all charges on 14 October 2005. As in his first trial 
there was a lack of corroborating evidence. Evidence presented to the court was very 
similar to the evidence presented during the first trial.  
 
The Commission was advised by DET in October 2005 that Teacher C was currently 
working part-time in a non-teaching role at a District Office and was deemed by his 
medical practitioner to be unfit to undergo any disciplinary process. Due to no change 
in his status, disciplinary inquiries remain suspended. 
 
The third matter arose on 2 February 2005, when DET notified the WA Police Child 
Abuse Investigation Unit and the Commission of a complaint against Teacher C by 
another former student. The student alleged that during school camps in 1983 and 
1984 Teacher C inappropriately touched and kissed her when they were alone 
together. She alleged that this led to a sexual relationship with him in 1985, the year 
after she left school.  
 
She stated that the relationship continued for some time, that her parents were aware 
of it and that after she finished the relationship her mother took the telephone calls 
from Teacher C until he eventually stopped calling. She also stated that “…During my 
time with him I met another girl older than myself who had been through a similar 
time with [Teacher C]...”.  
 
It is not clear how this complaint came about. There are a number of emails between 
the girl and the CMU which involved some direct questioning prior to police and the 
Commission being informed.  In any event, the complainant was not prepared to 
make a police complaint and on 3 February 2005 police advised that they would not 
be able to pursue the matter. 
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2.3.1 Comments 
 
The Commission’s overriding concern about this matter is DET’s unwillingness to act 
decisively to assess the risks posed by the allegations made against Teacher C by 
conducting some form of inquiry into his behaviour. It is now 11 months since the 
outcome of the last trial. At the time of writing this report some six-and-a-half years 
have elapsed since DET became aware of the first set of charges against Teacher C. 
So far as the Commission is aware, no substantive action has been taken by DET 
about the matter in that time. Teacher C’s health and the impact of pending trials are 
relevant to this delay, but not sufficient to explain all of it.  
 
In making this observation the Commission notes and acknowledges the difficulties 
associated with investigating events of 15 years prior. However, these are not valid 
reasons to decide not to investigate.  Moreover, it is not necessary to limit an 
investigation to a traditional fact finding mission. Investigating risks to student welfare 
is at least as important. For example, DET could arrange for an appropriate 
psychiatric assessment to be conducted. An investigation might also usefully 
consider what camps Teacher C attended in recent years, whether attendees at 
these camps have anything to say about Teacher C’s conduct and what conclusions 
can be drawn from analysing the evidence presented at Teacher C’s trials. 
 
Since receipt of the draft report, DET has moved to arrange for an independent 
assessment of Teacher C’s health.  
 

2.3.2 DET’s Submission 
 
In response to the Commission’s draft report, DET made the following points: 
 

• It is incorrect to state that DET did not respond to ACC correspondence from 
11 April 2002 and 3 June 2003 “despite regular requests”. On 14 May 2002 
the ACC acknowledged that DET was seeking a copy of the transcript. On 11 
June 2002 DET advised the ACC it was still waiting the court transcript. 
“…The ACC did not forward further correspondence to the Department until 3 
June 2003…” 

• The ACC did not provide DET with a copy of the court transcript until 15 
months after DET had “…first advised … that it was seeking a copy… and 14 
months after it advised it was having difficulties…”  

• DET experienced an eight week delay in commencing disciplinary action 
because it sought legal advice from the State Solicitor’s office “…in relation to 
the applicability of the School Education Act 1999 in this matter…”  because 
the Act had been superseded. 

• Teacher C has been removed from contact with children since February 2000. 
• DET “…consideration of matters affecting Teacher [C] have been 

characterised by delay outside of the control of the Department…” 
• “…To have progressed these disciplinary matters in the face of these 

imperatives would almost certainly have rendered proceedings unlawful, 
resulting in successful appeals on all three matters in the Industrial Relations 
Commission…” 
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• DET has three ongoing disciplinary proceedings in place – one of which has 
been through the investigation phase, the other two are likely to be reactivated 
in the future. 

• “…All three matters have been unavoidably delayed initially due to the impact 
of criminal proceedings against Teacher [C]…” 

• As Teacher C has not been proven to have committed a breach of discipline, 
DET cannot lawfully carry out risk management strategies suggested by the 
Commission. 

• On the 3 July 2006 Teacher C’s treating psychiatrist confirmed his unfitness to 
participate in disciplinary proceedings. DET “…is currently seeking other 
specialist medical opinion...”  

• DET is concerned that the Commission’s proposal to report to Parliament on 
this as yet unresolved case  “… is premature and will possibly prejudice future 
disciplinary proceedings…” 

• “…The Department continues to reflect its social responsibilities with respect 
to managing matters affecting Teacher [C] …” 

 
  

2.3.3 The Commission’s Response to DET’s Submission 
 
The Commission’s opinion about DET’s response is as follows: 
 

• It is not reasonable to hold the ACC responsible for supplying DET with a copy 
of the trial transcript.  ACC records show that once DET made it clear that it 
had been denied a copy, the ACC responded with a copy within the month. 
The lack of a transcript should not have prevented DET from making its own 
investigations into the activities of Teacher C whilst on camps during his 
employment with DET. 

• ACC records show that DET’s assertion that it did not hear from the ACC 
between 14 May 2002 and the 3 June 2003 is incorrect. On 24 October 2002, 
the ACC wrote to DET requesting an updated status report and advice on 
whether the trial had been completed. On 13 February 2003 the ACC wrote to 
DET enclosing a copy of its letter dated 24 October 2002, asking for an 
immediate response to its query on whether DET had further concerns 
regarding Teacher C and what actions it proposed to take. On 3 June 2003 
the ACC wrote to DET stating that unless an immediate response was 
received the matter would be reported to the Minister for Education.   DET 
responded on 2 July 2003, stating that DET considered the matter closed due 
to “…the difficulty of being unable to access the transcript as well as other 
reasons, particularly the public interest and utilisation of departmental 
resources…”. 

• The argument that the delays experienced in this matter are outside DET’s 
control is invalid. Interviewing or corresponding with Teacher C may have 
been problematic, but there were also other inquiries to undertake 
(interviewing witnesses for example).  

• It is unclear to the Commission why it would have been unlawful to progress 
the matter.  
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• It is not clear to the Commission what law prevents DET managing risks when 
a disciplinary offence has not been proven against Teacher C. Discipline and 
risk management are different functions.  

• After six-and-a-half years of inaction, it is not clear to the Commission how 
including this case study in a tabled report could be regarded as premature, 
nor is it  clear how it could prejudice future disciplinary proceedings. 

 

2.4 Case Study Four 

 
On 23 June 2005, the Commission was advised by DET that a disciplinary 
investigation into allegations of an inappropriate relationship between Teacher D and 
a female student was to be reopened. Teacher D, employed at a suburban high 
school, resigned on 29 April 2001 before an investigation was conducted into an 
allegation that he had an improper association with a 15-year-old student.  
 
The circumstances of his resignation were that after disclosing details of his 
association to another teacher, Teacher D met with the school principal and deputy 
principal. When the meeting occurred the deputy principal was aware of a 1996 
investigation into an allegation that Teacher D engaged in inappropriate conduct with 
an under-age girl at another school. The three agreed that Teacher D would resign 
from DET - to quote the deputy principal, “…[Teacher D] was leaving the school and 
terminating his employment with the Department under the pretext that he had been 
given the prospect of other employment...”.  
 
In his statement to the investigator, the principal said, “…I also would have said to 
him that this needed to be dealt with immediately because if there is a continuation of 
this association and it becomes public his career as a teacher is certainly over. I 
would have also said that the reputation of the school was severely at risk. I think this 
happened the last day before a two week break so there was a real sense of urgency 
about dealing with this matter...”.  
 
On the available evidence the girl’s welfare was not adequately considered. The 
Department for Community Development (DCD) has no record of being notified of 
this matter, even though DET’s policy covering principals’ responsibilities in cases of 
allegations of sexual contact against employees stated that “…a further call may be 
required to the local divisional office of the Department for Community 
Development…” (page 1). This lack of notification occurred despite the fact that when 
the principal spoke to her parents they told him that they felt powerless to act 
because their daughter had threatened to leave home.  
 
Although Teacher D admitted “there was a relationship”, he denied sexual contact 
with the girl, but there were witnesses, including the girl’s parents, to intimate 
touching and kissing.   
 
Notification of the matter to police in 2001 is not certain. However, when the 
investigation was re-opened in 2005, police were notified. The student was reluctant 
to pursue a complaint with police because she had moved to Victoria to “…put it all 
behind her…” and “…she also expressed concern about what would happen to any 
information she provided to the Education Dept...”  She would not confirm if there had 
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been sexual activity, but stated that when she was sixteen Teacher D took her away 
for a long weekend. She also said that at no time did anyone from the Police Child 
Protection Unit or DET speak to her “…to ever ask me if it was consensual or not…”. 
 
After his resignation in April 2001, Teacher D continued his relationship with the girl 
for another 12 months. The girl stated that she ended the relationship, at which point 
Teacher D began a relationship with another of her school friends.  
 
This matter was not reported to the then Anti-Corruption Commission [ACC] until 
after Teacher D had resigned, by which time DET’s investigation had ceased.  DET 
advised the ACC that the teacher’s personal records were to be endorsed “…not to 
be re-employed without reference to Director Workplace Relations…” and that the 
national screening database would be similarly endorsed. As there was no 
investigation at this stage, the ACC closed its file.  
 
Teacher D was re-employed by DET in May 2005. In late June it came to DET’s 
attention that his personal record was flagged not to be re-employed.  Once this 
came to light the Complaints Management Unit reopened the disciplinary 
investigation, however it is clear that the annotation to Teacher D’s records did not 
prevent him being re-employed.   
 
Teacher D resigned again on 1 July 2005. Through his solicitor he advised the 
Department’s investigator that he would not respond to the allegations against him. 
DET completed its investigation and closed its file, again stating that Teacher D’s 
employment record is to note that he is not to be re-employed without prior reference 
to the Manager, Complaints Management Unit.  
 
Upon reviewing the matter, in a letter to DET dated 20 December 2005, the 
Commission recommended that: 
 

• DET reinforce the requirement of school administrators to report such matters 
to the Complaints Management Unit to ensure rapid notification to the 
Commission and timely investigation;  

• in all cases where employees resign before allegations can be tested, either 
through the internal disciplinary process, police investigation, or investigation 
by the Commission, that the employee’s history clearly show there is an 
unresolved matter; and 

• the then principal and deputy principal of the high school be informed of the 
events that followed their decisions of 12 April 2001, to ensure that they are 
fully aware of the ramifications arising from these decisions to enable them to 
deal more holistically with any similar situation that may arise in the future. 

 
At the date of the draft report the Commission had not received a response to this 
letter. 
 
It was only because of the time lapse since Teacher D’s first resignation that the 
Commission refrained from recommending that DET conduct an investigation into 
possible breaches of discipline by the principal and his deputy. It is unfortunate that 
the Commission did not recommend such an investigation as part of its review of this 
matter. With the benefit of hindsight it is clear that it should have done so.  
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Following receipt of the draft report, DET wrote to the Commission apologising for its 
lack of response to its letter of recommendation, explaining that the Commission’s 
letter was lost during an intra-office move.  
 

2.4.1 Comments 
 
The Commission’s overriding concern about this matter is that greater weight 
appears to have been given to the reputation of the school and Teacher D than the 
safety and well being of the student.  
 
Central to the Commission’s concern about this matter is the apparent disregard for 
the illegality of the relationship between the teacher and the student. Policy of the 
day stated that the principal must report the matter to police and encouraged 
reporting to the Department of Community Development. The principal did not follow 
policy and report the matter to police, neither was the DCD notified.   
 
DET’s decision not to notify DCD meant that there was no opportunity for intervention 
on behalf of the student.  The principal and deputy principal appear to have actively 
assisted Teacher D prevent DET from making him account for his actions, and they 
were not held to account for their own. Little or no regard was paid to the interests of 
the girl involved or the risks to other girls at the school.  
 
DET’s employment screening process failed in this case. Despite the flagging of his 
personnel record and his name being registered in the national screening database, 
Teacher D was re-employed.  
 

2.4.2 DET’s Submission 
 
In its response to the Commission’s draft report, DET made the following points: 
 

• DET contends that this case study should be deleted from the report because 
Teacher D’s conduct preceded the appointment of the current Director 
General and creation of the CMU, and DET’s handling of the matter was 
subject of consideration by the ACC at the time without adverse comment.  

• DET acknowledges that it should not have re-employed Teacher D in May 
2005. Whilst his records had been flagged “...not being permitted to be re-
employed without reference to the Director, Workplace Relations...” his re-
employment papers were “… not processed until some time after he had 
commenced his fixed term contract duties…” 

• DET records show that Teacher D “… filled out and dated his resignation … 
on the 9 April, 2001, citing that he had lost interest in teaching. He submitted 
it to the principal on the morning of 9 April 2001. The principal became aware 
later that day from a teacher on staff that rumours were circulating …that 
Teacher [D] was having an affair… The principal informed his deputy 
principals of the rumours and spoke with Teacher [D] who assured him that 
there was no truth in the rumours…On the 11 April 2001 the principal 
informed Teacher [D] that under the circumstances he should leave the 
school at the earliest possible opportunity rather than serve out the notice 
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period given in his previously submitted resignation… Teacher [D] agreed to 
terminate his employment the following day...” 

• “Therefore…Teacher [D] had already submitted his resignation and was not 
as a consequence of the principal (and deputy principal) ‘actively assisting’ 
Teacher [D] to avoid the Department from making him account for his 
actions…” 

• DET records indicate that the girl’s welfare was paramount at the time. On the 
12 April 2001, Teacher D admitted that his relationship with the girl was 
inappropriate, the principal instructed Teacher D to cease contact with the 
student and that he would contact the student’s parents and the district 
director to inform them of the situation. 

• The principal immediately took steps to organise counselling support for the 
family and the student 

• The principal advised the student’s father that Teacher D would not be 
returning to the school, that the District Director had been notified and that 
disciplinary action would be taken  

• The District Director advised the student’s father that the Police Child Abuse 
Unit would be notified and that DET would conduct a disciplinary 
investigation.  

• The student was offered ongoing counselling for her remaining enrolment at 
school. 

• In accordance with DET policy, the principal notified the District Director who 
in turn ”…arranged for an officer in Workplace Relations to contact the Police 
Child Abuse Unit…”  

• “...it was discretionary whether the matter was reported to DCD or not..”.  
• DET had no control over Teacher D’s actions once he resigned, even if it had 

been known because “…When a teacher is not in a position of authority over 
a student, there is no lawful impediment prohibiting a teacher from forming a 
relationship with a student. Clearly, a student would need to be over 16 years 
of age if the relationship was sexual in nature...” 

• “…the ACC did not reflect adversely on any aspect of the Department process 
at the time…The Department questions whether it is appropriate for the 
Commission to comment adversely to Parliament on a matter previously 
finalised by the Anti-Corruption Commission particularly when no new 
information has come to light..”. 

• “…The Commission is not fully aware of the circumstances surrounding the 
purported actions and motives of the principal and deputy principal at the time 
as is evident from preceding paragraphs…” 

 

2.4.3 The Commission’s Response to DET’s Submission 
 
The Commission’s opinion about DET’s response is as follows: 
 

• DET’s handling of the matter, rather than when the conduct occurred, is of 
concern to the Commission. The issues of accountability and supervisory 
responsibility came to light in the re-opened investigation conducted in 2005. 
Whilst the matter was reported to the ACC in 2001, it could not conduct 
oversight of investigation process or outcome because DET did not conduct 
an investigation as Teacher D had resigned.  
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• The Commission notes the sequence of events surrounding Teacher D’s 
resignation, but also notes the statements made by the principal about 
Teacher D leaving the school on the pretext of alternative employment and 
leaving the school immediately to protect his career.  

• The argument that the girl’s interests were paramount is at odds with the facts 
that the principal did not notify police, that on her account no-one from DET 
spoke to her about whether what transpired between her and Teacher D was 
consensual, that the principal chose not to notify DCD and that no apparent 
substantive action was taken to stop the relationship. Organising counselling 
was positive, but not sufficient.  

• The Commission’s observations are based on DET’s 2005 investigation which 
included statements made by the principal and the deputy principal about what 
occurred in 2001. On the basis that DET has fully disclosed its investigation, it 
is not clear to the Commission how it can be said that it is not now fully aware 
of all of the circumstances in this case.  

• The Commission notes that the principal’s instructions to Teacher D to cease 
any further contact with the student were given on the day he terminated his 
employment. 

• The Commission notes under DET policy the principal was responsible for 
notifying police, and that undertakings were given to notify police, however it is 
unclear whether these undertakings were carried out. DET has not provided 
any evidence of notification, and records show conflicting accounts of which 
sector of police DET notified – the Child Abuse Unit, or the Public Sector 
Investigations Unit. Neither Unit has a record of being notified.  

• The Commission finds DET’s submission in defence of the principal’s choice 
not to involve police contradictory. It had reasonable grounds for believing the 
relationship was of a sexual nature. Although DET acknowledge that a sexual 
relationship would be illegal if the student was not 16 years of age, DET 
argues that once out of its employment DET had no authority over the teacher, 
overlooking that the girl was 15 years old at the time. 

• It is difficult to assess what disciplinary action the principal was proposing 
when he advised the girl’s father that this would occur, given that he had 
already accepted the teacher’s resignation.  

 

2.5 Case Study Five 

 
On 10 November 2004 DET notified the Commission about an allegation that school 
Gardener E disobeyed a written directive from the principal of a suburban primary 
school instructing him to maintain a professional distance between the children and 
himself. This directive arose from an incident in 2003 in which a child’s parent 
overheard Gardener E making arrangements to meet the boy later. The child was 
aged three to four years.  The parent reported the matter to the principal who issued 
the directive.  
 
The notification also advised the Commission of an incident on 20 October 2004 in 
which Gardener E asked a year six student to meet him in the garden shed several 
days later, outside of school hours, ostensibly to give the boy a toy. A teacher, who 
was alerted by the presence of the child in the empty school grounds, intervened 
before the meeting occurred.  
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Prior to this notification DET had engaged a consultant to investigate the “Alleged 
Substandard Performance” of Gardener E. This investigation proceeded but the 
allegations of disobeying a directive and inappropriate behaviour in the notification 
were never investigated.      
 
The investigator’s report, dated 26 November 2005, consequently focussed on 
Gardener E’s work performance and his inability to work without supervision.  Some 
care was taken to explain that Gardener E’s poor performance was partly due to 
some degree of intellectual disability. In a covering letter to the Executive Director, 
Human Resources, the investigator stated “…When considering my report, I am sure 
that the Department will continue to show this support, given the time [Gardener E] 
has worked for the Department and the fact that he is due to retire in January 2006...”   
 
At the end of the work performance investigation, in a letter dated 7 December 2004, 
the Director General advised the Commission that in relation to the “…allegedly 
inappropriate conduct of  [Gardener E]...The Department has elected not to proceed 
with the matter...” The letter went on to state, “…Prior to the receipt of this complaint, 
[Gardener E] was the subject of an investigation into an allegation that his 
performance as a gardener was substandard...Taking into account the findings of the 
investigator in relation to [Gardener E’s] mental capacity and the fact that there was 
no harm inflicted on any students, the decision was taken not to progress with the 
disciplinary matter...” 
 
DET also wrote to the parents of the year six boy, noting that “…the Department has 
taken appropriate action in relation to [Gardener E] and now considers this matter 
closed….”. Unfortunately, the Commission did not thoroughly review this matter at 
the time and DET’s decision not to investigate Gardener E‘s conduct was accepted. 
  
Gardener E was transferred to a suburban high school where his work performance 
could be closely supervised.  
 
In June 2005, after he was transferred, police received a complaint from the manager 
of a local service club that Gardener E had shown him a number of photographs 
depicting a nude female. He alleged that Gardener E had claimed that the nude 
female was a student at the high school.    
 
Police notified the Commission of the incident. When no notification was received 
from DET about the allegation, the Commission met with the Manager of the 
Complaints Management Unit to express concern at the lack of notification and to 
urge that an investigation take place. Subsequently DET lodged a formal notification 
to the Commission and commenced an investigation into the matter.  
 
Police searched Gardener E’s home without finding the photographs.  Gardener E 
admitted having once had the photographs, but said that he had found them in the 
street. He denied telling the service club manager that they were of a student. 
 
The police search did locate a photograph of a female student on school grounds. 
The student was clothed. The head gardener later corroborated Gardener E’s claim 
that the photograph was accidentally taken by the head gardener when he was 
photographing garden beds.  
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The search also found two videotapes of children playing sport. These videos turned 
out to be submissions to the school by the parents of children wishing to join a 
specialist sporting programme. Gardener E stated that he found the videos in a 
rubbish bin at school. The school principal confirmed that the videos had been 
disposed of (in an unknown manner) once they were no longer required.  
 
Police advised that there was insufficient evidence to charge Gardener E.  
 
Although he was aware of the police investigation in June 2005, the principal did not 
immediately notify DET’s Complaints Management Unit (CMU) of the issue. In his 
email to CMU he said “…No complaint has ever been lodged at this school as far as I 
am aware and I was left with the impression from the police that there was nothing 
from their end… since [26 July 2005] I have heard nothing… Had there been any 
suspicion of concern or had a complaint been lodged this school would have followed 
due process and contacted CMU immediately...” 
 
DET did not officially notify the Commission of the matter until 6 October 2005, albeit 
that there was some correspondence about the incident prior to that time. An email 
dated 24 August 2005 from DET’s Complaints Management Unit (CMU) to the 
Commission offers some explanation. DET explained that its lack of notification was 
because “…the School were not informed of the specifics of the complaint lodged 
with the police and in addition, that the Police did not as is their usual process – 
inform the Complaints Management Unit of the complaint…Given the lack of details 
the Principal did not form any suspicion of wrong doing therefore did not report the 
matter to CMU…” 
 
A consultant was appointed by DET on 1 November 2005 to investigate these more 
recent allegations against Gardener E. Her report dated 26 November 2005 notes 
that Gardener E has “…some intellectual disability…” and was described by his 
sister-in-law as “…a bit of a magpie…” as a possible explanation as to why he had 
the items in question in his possession. 
 
Gardener E’s explanation to the investigator of how he found the photographs 
differed to what he told police. He said that he found the nude photographs in a 
disposal bin at school and had taken them because he didn’t want the students to 
find them. He said he’d had them for a day or two at least before he showed them to 
a couple of people, and that when he gave them to these people he asked them to 
get rid of the photos.  
 
On 6 January 2006, DET advised the Commission that Gardener E was found not to 
have committed a breach of discipline and the matter was finalised.  Gardener E 
retired on 26 January 2006. 
 

2.5.1 Comments 
 
The Commission’s overriding concern about this matter is DET’s unwillingness to 
address the problem of inappropriate behaviour from the outset. Both the principal 
and the Complaints Management Unit relied on the decision of police not to 
prosecute, instead of considering risks posed to students to determine what action to 
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take. The original issue of inappropriate behaviour towards children was never 
addressed, because DET concentrated on performance management instead.  
 
The Commission has no doubt that DET believes that its approach to the incidents 
involving Gardener E are consistent with its interpretation of the law and its human 
resource management responsibility to Gardener E  – that much is evident from the 
decisions taken on the analysis provided by the investigators.  
 
However, this response was inadequate. At no stage did the CMU connect these 
incidents and explore possible risks to the student population. Its decision not to take 
action in circumstances where, on the evidence, Gardener E removed nude photos 
from a school bin, showed them to someone else and claimed that they were of a 
student is a concern to the Commission.  
 
DET’s correspondence to the parents of the primary school student was misleading. 
Contrary to the message contained in the letter, DET had not taken any action in 
relation to what is alleged to have occurred with their son. 
 

2.5.2 DET’s Submission 
 
In its response to the Commission’s draft report, DET made the following points: 
 

• “…it is important for the Commission to note that the Department’s former 
employee, Gardener [E] has a noticeably diminished capacity to understand 
societal norms and expectations, to follow instructions and to recognise the 
potential seriousness of situations, including the consequences of not 
following work instructions…” 

• DET acknowledges that it advised the Commission it would conduct a 
disciplinary investigation into the allegation that Gardener E had disobeyed a 
lawful directive.  

• The investigator for the poor performance investigation was appointed two 
months prior to the disciplinary related incident. 

• “…[the department] is rigorous in maintaining the distinction between the 
unsatisfactory performance process and disciplinary processes…” 

• “…[the department] intended to address the misconduct 
allegations…However, in the intervening period the investigator…submitted 
her [unsatisfactory performance] report…As he had determined to transfer 
Gardener E to a new school into a position in which he could be supervised at 
all times as a consequence of his consideration of this…report…the 
[department] exercised [its] discretionary power not to progress the disciplinary 
matter. 

• DET “…acknowledges that the parent complaint ought to then have been 
addressed through a procedurally fair local complaints management 
process…”  

• “…It is important to note that once the transfer was effected, no further 
complaints of this nature arose at his new school up until the time that 
Gardener [E] retired…” 

• Prior to receipt of the draft report DET was unaware that the Commission had 
any problem with this matter. 
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• It is not correct for the Commission to state that the principal and the CMU 
relied on the police decision not to prosecute prior to deciding what action to 
take.  

• “…The principal stated that he did not realise that given that police found no 
evidence to support the allegation he was required to report the contact by 
police to the CMU…”  

• No impropriety was found in the first parent complaint. 

 

2.5.3 The Commission’s response to DET’s Submission 
 
The Commission’s opinion about DET’s response is as follows:  
 

• In relation to the argument that DET was not aware that the Commission had 
concerns regarding this matter, the Commission met with DET in September 
2005 to request both an official notification of the matter and that an 
investigation be carried out.  

• DET’s performance management investigation was not a valid basis to decide 
not to investigate the alleged misconduct issue, notwithstanding that Gardener 
E was to be transferred.   

• DET’s assertion that no impropriety was found in the first parent complaint is 
difficult to sustain as no investigation was carried out. 

• The submission offers confused information about the principal’s obligation to 
notify the CMU. It is unsatisfactory that the principal was unaware of DET’s 
policy, and also of concern that DET adds “…given that police found no 
evidence to support the allegation…”  Notification to the CMU is neither 
contingent upon, nor secondary to notification to police. It should occur 
simultaneously to ensure the CMU undertake its disciplinary responsibilities as 
well as discharge its reporting obligations to the Commission.  

• DET also states that once Gardener E was transferred to another school 
where he could be supervised, there were no further allegations of 
misconduct.  There was however the matter of the complaint from a member 
of the public, following his transfer, alleging that Gardener E had showed him 
photographs of a nude girl whom he claimed was a student at the High 
School.    

 

2.6 General Observations About the Case Studies 

 
The case studies cover a number of aspects of DET’s response to the allegations 
discussed and are not isolated examples of DET’s handling of sexual contact 
matters. As the case studies demonstrate, DET’s handling of these matters has been 
a problem over a number of years and has drawn criticism from other oversight 
bodies. There has been no significant change in DET’s approach to such matters 
despite internal structural changes to centralise complaint handling and reporting. 
Chapter Three addresses these shortcomings in further detail. 
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The Commission has not undertaken any empirical analysis of DET, and cannot 
estimate to what extent there is a lack of reporting of sexual contact matters. 
Therefore, it is not in a position to comment with authority about the extent of sexual 
misconduct within DET. The five case studies in this report were selected from the 
12% of all DET matters reported to the Commission that related to alleged sexual 
contact. 
 
However, the case studies illustrate problems in the way DET handles sexual contact 
allegations. These problems appear to exist both locally with managers of schools 
and at the Complaints Management Unit.  
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CHAPTER THREE – WHAT NEEDS TO BE DONE 
 
In considering solutions to the issues raised in the case studies the Commission has 
considered: 
 

• findings of the Wood Royal Commission; 
• relevant DET policy; 
• relevant legislation; 
• DET’s willingness to act; and 
• role of police. 
 

3.1 The 1997 Wood Royal Commission 

 
DET’s inadequate response to sexual misconduct allegations has similarities to the 
problems identified by the Wood Royal Commission in 1997 in the New South Wales 
Department of School Education.  
 
Of the New South Wales experience, Justice Wood found that “…by reasons of 
inadequacies of their procedures, and lack of co-operation or joint focus, paedophiles 
have very often been protected from investigation and prosecution…” He stated that 
the agencies investigated by the Royal Commission shared similar beliefs: 

• “…A disbelieving and disparaging attitude towards complainants, particularly 
those in vulnerable positions; 

• a disinclination to accept that any of its officers would engage in wrongful 
conduct; 

• a concern as to the possible scandal arising from the police or an external 
agency being brought in to investigate the matter; 

• a belief that it was better to ‘fix’ the problem from within; and on occasions 
• a readiness to penalise an officer or employee who reported possible 

misconduct by a fellow worker...” 
 

(Wood Royal Commission Report.  8.3-Vol 4,  p. 237) 
 
In order to address the problem he observed that: 
 

“…As the DSE [Department of School Education - NSW] and non-government 
school systems together employ the largest number of employees in the State 
with direct supervision and care of children on a daily basis, it is imperative 
that there be a proper system for screening out those teachers who pose an 
unacceptable risk, and for the prompt and thorough investigation of any 
complaints of sexual abuse...”  

    (Wood Royal Commission Report. 10.160-Vol 4, p.363) 
 
Justice Wood went on to observe that in order to deal effectively with sexual 
misconduct allegations a complaint handling system in an education setting should 
have appropriately qualified and experienced staff to handle complaints. Further, that 
sexual misconduct – physical or verbal – must be reported to a central body whose 
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dual role is both to record information for risk analysis and intelligence purposes and 
to investigate and resolve complaints.  
 
The Commission shares this view in the Western Australian context. Local and 
District managers should shoulder the major responsibility for the day-to-day 
behaviour of staff. They should be well supported by sound policies and procedures. 
However, local and District managers should not be expected to deal with the 
complexity of alleged or suspected sexual contact. The problems associated with 
local and District managers dealing with sexual contact issues are illustrated by the 
following examples: 

 
• In Case Study Two, local managers allowed the teacher to go on an overseas 

excursion, despite a history of complaints and identified behaviour. In the face 
of inappropriate behaviour on the excursion they took no action. Upon 
identifying problematic behaviour back in Australia they acted against the 
child.  

• In Case Study Four, the principal and deputy principal actively assisted the 
teacher to resign, thereby avoiding a disciplinary investigation, and took no 
substantive action to protect the child. 

• In Case Study Five, the high school principal took no action, despite his 
knowledge that a police investigation was underway. 

 
The role of managing sexual misconduct allegations is more properly assigned to a 
central body with sufficient expertise and capacity to deal with such matters in an 
objective and well informed way. DET recently completed a comprehensive review of 
its Complaints Management Unit. The Review Committee, comprised of a range of 
stakeholders, also identified problems in the way in which DET handles complaints. 
This review resulted in a report containing a series of recommendations to rectify 
these problems.  
 
Therefore, it is timely to ensure that the changes that stem from the review take 
account of the risks to the agency from sexual contact. Adopting a robust approach 
capable of identifying high-risk behaviour and circumstances is imperative if DET 
wishes to satisfy its stated safe and secure learning environment policy.  
 

3.1.1 Recommendation One 
 
In relation to roles and responsibilities within DET for dealing with sexual contact 
allegations, the Commission recommends that: 
 

a. all responsibility for dealing with suspected or alleged sexual contact be 
removed from local and district managers and transferred to the 
Complaints Management Unit; 

b. as part of the process of change arising from the review of the Complaints 
Management Unit, DET employ within the Complaints Management Unit 
appropriately qualified and experienced staff to deal with sexual contact 
allegations; and 
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c. DET enter into a process of planned and continuous improvement of its 
policies and procedures aimed at giving effect to its stated safe and secure 
learning environment policy.  This process should be squarely aimed at 
building a robust system capable of identifying high-risk behaviour and 
circumstances.   

 

3.2 Departmental Policy  

 
DET has a number of policies and procedures in place to aid managers to deal with 
sexual misconduct. These include: 
 

• the circumstances under which police, parents, the Complaints Management 
Unit and the Department for Community Development must be notified;  

• codes of conduct;  
• management of off-site activities; and 
• procedures for dealing with complaints.  

 
DET’s current policies have developed over time from policies that have recognised 
the right of children to be protected, and the responsibility of all staff to ensure that 
protection. Since 1994, this has included detailed policy for notifying external agency 
stakeholders, and comprehensive instructions for actions relevant to managerial 
level.  
  
In relation to these policies, the Commission notes the following: 
 

• In Case Study Two, neither the police nor DCD were notified of the initial 
incident in 2000. CMU claim that they notified the Australian Federal Police 
following the 2004 complaint, but DET, AFP and WA Police records do not 
support this.  

• In Case Study Two, the teacher’s supervisors took no substantive action in 
accordance with policy to deal with sexual assault allegations made against 
the teacher over a long time. No action was taken to deal with contact 
between student and teacher on the 2003 excursion until a complaint was 
lodged twelve months later – despite that contact being witnessed by other 
teachers.  

• In Case Study Three, some six-and-a-half years after initial allegations were 
received, no substantive effort has been made to assess the risk of the 
teacher sexually assaulting children. 

• In Case Study Four, DCD was not notified and it is not clear whether police 
were notified.  

• In Case Study Four, no effort was made to treat the teacher’s conduct as 
sexual assault.  

• In Case Study Five, the principal did not notify the CMU despite his knowledge 
that police were investigating the matter.   
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3.2.1 Excursions: Off School Site Activities  
 
Until 2005, there was not a specific policy in relation to child protection during off-site 
activities. However DET’s policy has since 1994 consistently stated the 
responsibilities of staff and managers to act on sexual misconduct allegations.   
 
In 2005 a specific policy was issued in relation to off-site activities: 
 

“…Principals are responsible for ensuring that the management plan for an 
excursion addresses the risk factors that may exist for both students and 
supervisors...”  

(2005, Section 1.4)  
 

“…For overnight and extended excursions, supervisory and accommodation 
arrangements are to be such that supervisors are not placed in a position 
where there is potential for allegations of improper conduct. In particular, 
sleeping and ablution arrangement must not place any supervisor in situations 
where the propriety of their behaviour could be questioned...”  

 (2005, Section 4.2) 
 

“…International travel has the following additional requirements: 
• The principals of the schools attended by participating students must: 

o Be satisfied that the plan appropriately addresses safety standards 
and duty of care responsibilities before forwarding the information to 
parents/guardians 

o Be satisfied that the teacher-in-charge has the appropriate skills and 
experience to organise the excursion and provide for the 
management of events that may arise during the excursion…”  

(2005, Section 4.9.1) 
  
In relation to these policies the Commission notes that in Case Study Two, despite 
the obvious risks associated with this teacher (in particular that he had been found to 
have acted inappropriately towards another girl on a similar excursion) the principal 
allowed him to go on the excursion. The excursion manager and other staff took no 
action when they witnessed improper conduct.   
 

 

3.2.2 Disputes and Complaints Policy and Procedures  
 
The Disputes and Complaints Policy and Procedures states the following: 
 

“…The following principles apply to the management of all complaints: 
• Complaints are monitored and their management evaluated so as to 

reduce the occurrence of systemic and recurring problems  
In all matters, the educational well being of students is the first priority…”  

(2005, Section 2.2) 
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In relation to this policy the Commission notes the following: 
 

• In Case Study Three no action has been taken to deal with a number of 
allegations stretching back over many years. 

• In Case Study Five the potential problems identified in the first two matters 
were not even addressed. That a recurring problem might exist after the 
gardener’s transfer to a high school was never considered. 

 

3.2.3 Code of Conduct 
 
Prior to 2005, when the current Code of Conduct was introduced, the Commission 
notes that the expected behaviours and responsibilities of school staff are evident in 
the policy of the day. For example: 
 
 “…Employees are in a position of special trust and authority with respect to 

children. It is unacceptable and illegal for an employee to have any form of 
sexual contact with a student…”  

          (1994, p.1) 
 “…Everyone working in a school is responsible for the care and protection of 

the students… The community expects schools to provide a safe, secure and 
pleasant environment for learning. The community also expects principals of 
schools to take every available course of action to ensure that students are 
protected from abuse and neglect…Department of Education staff are in a 
position of special trust with respect to the students in their care…It is 
unacceptable and illegal for staff to have any form of sexual contact with a 
student...” 

         (2002, Section 2.1) 
 
DET’s current Code of Conduct is based upon core values that staff must adhere to: 

• learning, where a positive approach to learning is taken for ourselves and 
others; 

• excellence, reflecting high expectations for students and ourselves; 
• equity, where the different circumstances and needs of others are 

recognised; and 
• care, fostering a relationship based on trust, mutual respect and 

acceptance of responsibility...”      
(2005, Section 2.3.1) 

 
The Department’s Code of Conduct refers to the Western Australian Public Sector 
Code of Ethics to define responsible care as:  
 

“...protecting and managing with care the human, natural and financial 
resources of the State…decisions and actions do not harm the short and long-
term well-being of people and resources.”  

(2005, Section 2.3.3)  
 
To comply with this, the WA Public Sector Code of Ethics ascribes: “minimise risk 
and harm” and “co-operate to achieve what is best for the community”   

(2005, Section 2.3.3). 
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Based on these principles, DET’s Code of Conduct states: 
 

“Duty of care is a duty imposed by the law to take care to minimise the risk of 
harm to another. Under common and statue law, employers and employees 
have an obligation and duty of care to maintain safe working environments, 
which includes minimising the risk of physical, mental and emotional harm.”  

(2005, Section 3.3) 
 
In relation to these policies, the Commission notes the following: 
 

• In Case Study One the decision to retain the teacher is heavily reliant on 
DET’s duty of care towards him.  It does not appear to reflect the idea that 
the duty of care owed to students outweighs the duty of care owed to staff. 
Neither does it appear to take into account the need to foster relationships 
based on trust, mutual respect and acceptance of responsibility. Nor does it 
appear to reflect any obligations to maintain safe working environments, in 
which risks to physical, mental and emotional harm are minimised.  

• In Case Study Two it is difficult to see how any of the teacher’s supervisors, 
could be said to have been guided by social responsibilities owed to the 
student or her parents.   

• In Case Study Three DET’s inaction over six-and-a-half years does not 
appear to be consistent with its values that reflect social responsibilities.  

• In Case Study Four it would appear that maintaining the reputations of the 
school and teacher were given much greater weight than duty of care issues, 
or fostering relationships based on trust, mutual respect and acceptance of 
responsibility. 

• In Case Study Five the duty of care towards children was overlooked in 
DET’s decision to investigate performance issues rather than the allegations 
of inappropriate behaviour and disobeying a lawful instruction. 

 
This problem needs to be tackled head-on in conjunction with recommendation 1(c). 
This requires DET continuously improve policies and procedures to ensure that it is 
able to comply with its stated safe and secure learning environment policy. There 
would appear to be a number of aspects to the problem: 
 

• the relevance, accessibility and coverage of existing policies; 
• knowledge of policies within DET; 
• lack of action taken by DET when identifiable non-compliance with policies 

occurs; and 
• compliance with policy and the Code of Conduct is not routinely considered 

when internal investigation files are compiled. 
 

3.2.4 Recommendation Two 
 
In relation to DET policy on sexual contact allegations, the Commission recommends 
that DET: 
 

a. develop an ongoing training programme to ensure that policies and 
procedures relating to sexual contact are well known and understood by DET 
staff;   
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b. develop procedures to ensure that non-compliance with policies and 
procedures is identified and dealt with by way of management and/or 
disciplinary actions; and 

c. ensure that all internal investigation reports address compliance and/or non-
compliance with relevant policies. 

 

3.3 Western Australian College of Teaching Act 2004 

 
This legislation was enacted on 15 September 2004, in part to administer the 
registration of teachers. It requires that by 15 March 2006 all teachers currently 
working in both the private and public sector be registered to be employed in 
education. Non-registered teachers are unable to be employed to teach. There are 
financial penalties for schools that employ unregistered teachers. 
 
The Western Australian College of Teaching is governed by a board that includes 
representatives of universities; schools; relevant unions; the WA Council of State 
School Organisations (Inc); the Catholic Education Commission of WA; and the 
Parents and Friend’s Association of WA. DET’s Executive Director of Human 
Resources is its representative on the board.   
 
Pursuant to section 35, the requirements for registration include: 
 

 “…(b) has not been convicted of an offence the nature of which render 
the person unfit to be a teacher…” 

 
Section 55 requires that: 
 
 “…The College is to cancel the membership [that is, registration] of a 

person as soon as possible after the College becomes aware that the 
person has been convicted or found guilty of a sexual offence involving 
a child…” 

 
Sexual offences includes all sexual offences under the Criminal Code and the 
Prostitution Act 2000. Pursuant to section 31, DET is prevented from employing 
people to teach in schools unless that person is a registered teacher. 
 
The Act requires that the college be notified of all suspensions and dismissals of 
teachers due to incompetence or serious misconduct, civil legal actions and 
convictions of statutory offences when the penalty is, or includes, imprisonment. 
Notification is required by the DPP; the Commissioner of Police; the employer and 
the member of the college. There are financial penalties for non-compliance.   
 
Upon notification of any of the above, the college must consider whether to cancel 
the registration of the person, or to hold an inquiry.  
 
Disciplinary action may also be taken by the college against any teacher who is 
found by an inquiry conducted by the college to have behaved unprofessionally. This 
includes conviction of an offence which renders the person unfit to be a teacher; 
incompetence; engaging in serious misconduct or contravention of the Act. 
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Unprofessional conduct includes language or behaviour that is profoundly offensive, 
indecent or improper.  
 
In relation to this legislation, the Commission notes the following: 
 

• In Case Study One the decision to transfer the teacher to a new teaching 
position is in direct contravention of the Act. DET cannot currently lawfully 
employ him to teach in Western Australia because his conviction in July 2005 
renders him ineligible to be registered as a teacher.  

 
The Commission is deeply concerned about this issue. As the employer of public 
school teachers in Western Australia, DET is a key stakeholder in the Western 
Australian College of Teaching. DET is also the screening body for conducting 
criminal record checks for teachers wishing to be registered. The WA College of 
Teaching registers teachers based upon advice from DET about teachers’ criminal 
convictions.   
 
In the Commission’s view, DET ought to have policies and procedures in place to 
satisfy the intent of the legislation, as a matter of priority. This priority ought not to 
have been delayed because of the Act’s phasing in provisions.  
 
This Act does not guarantee that convicted child sex offenders will not be able to 
work with children in the Western Australian education system.  Once registered, the 
Act relies upon self-reporting by registered teachers who become subject of civil 
action arising from their work, or are convicted of an offence for which the penalty 
includes imprisonment, and notification by police and the DPP when a teacher is 
charged or convicted. DET is not required to report to WACOT unless a teacher is 
dismissed or suspended for serious incompetence or serious misconduct, which 
includes criminal activity. There is no requirement to report teachers to WACOT who 
take leave or resign during disciplinary proceedings (as occurred in Case Study One, 
for example). The Commission believes that DET must take a proactive position in 
relation to ensuring that offenders are not able to “play” the system and remain in 
contact with children.     
 
Moreover, reference to the relevant provisions of this Act ought to be a routine aspect 
of all internal investigation files and information provided to the Commission for 
review. After all, how can decisions be reasonably made about whether or not a 
teacher should be retained without reference to it? 
 

3.3.1 Recommendation Three 
 
In relation to its responsibilities under the Western Australian College of Teaching Act 
2004, the Commission recommends that, as a matter of priority, DET review 
compliance with this Act. This review should include: 
 

a. the development of policies and procedures to ensure compliance with the 
Western Australian College of Teaching Act 2004 and its intentions (for 
example, reference to the Act in all internal investigation reports);  
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b. ensuring that such policies and procedures include informing WACOT of all 
matters that may be relevant to the registration of teachers, whether or not 
teachers have been suspended or dismissed; 

c. reviewing records of matters identified by the Western Australian College of 
Teaching Act 2004, with a view to advising the College about those teachers 
currently employed by DET, whose actions cast into doubt their suitability for 
registration; and  

d. reviewing records of matters identified by the Western Australian College of 
Teaching Act 2004 with a view to advising the college about teachers who 
have left DET’s employ because of conduct that casts into doubt their 
suitability for registration. 

 
 

3.4 Working with Children (Criminal Record Checking) Act 2004 

 
This legislation was proclaimed on 1 January 2006. Its purpose is to assist in the 
protection of children by preventing people who have been charged with, or 
convicted of serious criminal offences from working in areas involving children. The 
Act specifies two schedules of offences that prohibit people from working with 
children. These include sexual offences.  
 
According to the website of the Department of Community Development which 
administers the Act, Working with Children checks differ from current national police 
checks in that “…juvenile criminal records, spent convictions and criminal charges 
that have not been finalised by a court or that did not result in a conviction can be 
assessed…”  The check is valid for three years and is updated as required. “…It is 
compulsory, has set obligations and penalties for non-compliance...” 
 
The checks will be phased in over five years. Teachers registered with the West 
Australian College of Teaching prior to 2007 must complete a Working with Children 
Check either upon renewal of their registration or by the end of 2010, whichever 
comes first. New teachers and other workers in educational institutions must 
complete a check from 1 January 2007. 
 
Although teachers registered under the Western Australian College of Teaching Act 
2004 before 1 January 2007 do not have to apply for Working with Children checks 
until 2009, they are still bound by the Act. From 1 January 2006, any changes to an 
employee’s criminal record must be notified to the employer even if it is prior to the 
relevant phasing-in date. Importantly, if the change involves either a Schedule 1 or 2 
offence, the employee “…must cease child-related work immediately...” 
 
Employers “…must not employ a person in child-related employment if [they] are 
aware that he or she has: a conviction or pending charge for a Class 1 or Class 2 
offence…”  
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From 1 January 2007, DET will become one of the approved screening agencies for 
the Working with Children checks. The Commission is concerned about DET’s 
suitability to undertake this role. The Commission’s concern is based on the following 
factors:  
 

• the case studies illustrate that DET has a poor history of dealing with 
allegations of sexual misconduct against children by its employees;  

• DET has not apparently given practical effect to the Western Australian 
College of Teaching Act 2004;  

• the case studies illustrate that DET does not appear to understand how to 
properly assess risks as they relate to the protection of children from sexual 
misconduct.  

 
Having said that, the Commission believes that DET ought to be an approved 
screening agency. Indeed it is contrary to reason that the largest employer of people 
who work with children in Western Australia cannot apparently adequately screen the 
suitability of these employees. To that end urgent work is required within DET to 
ensure that its policies and procedures are adequate to enable it to adequately carry 
out this screening role.  
 

3.4.1 Recommendation Four 
 
In relation to its responsibilities under the Working with Children (Criminal Record 
Checking) Act 2004, the Commission recommends that prior to implementation of 
this Act on 1 January 2007, in conjunction with the Department of Community 
Development, DET review its policies and procedures to ensure that they comply with 
the Act and its intentions. 
 

3.5 Willingness To Act 

 
Whatever the policy and legal environment in which misconduct management 
decisions are made, critical to an effective system is the notion of organisational will 
to act. The will to act on misconduct is a function of a number of factors, including 
organisational cultural issues and demonstrable management commitment. In 
organisations where cultural factors tend to protect employees who engage in 
misconduct, clear and unequivocal commitment to dealing with misconduct from 
senior management is imperative. 
 
This report neither purports to analyse in any detail the organisational culture of DET 
nor the commitment of senior management to act on misconduct. Nevertheless, on 
these issues, the Commission notes the following:  

• In Case Study One the decision to place the teacher in question back in the 
classroom was made by the Executive Director of Human Resources. 

• In Case Study Two the teacher was permitted to go on the overseas excursion 
despite previous allegations. No action was taken about his behaviour while 
on excursion, despite first hand knowledge of it by his supervisors. No action 
has been taken by DET senior management to sanction these supervisors. 
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• In Case Study Four the teacher’s supervisors arranged with him to resign on 
palpably false grounds before the relevant disciplinary inquiry made any 
progress. DET has not undertaken any investigation into the actions taken by 
the staff who dealt with this matter. 

• In Case Study Five the high school principal took no action in relation to the 
allegations of inappropriate behaviour, despite his knowledge that police were 
investigating the gardener’s conduct. No action has been taken by DET senior 
management to correct the principal’s omission. 

 
These case studies are not consistent with the notion that senior management within 
DET is committed to dealing with inappropriate organisational cultural responses to 
sexual contact allegations. Action is required by the DET executive to demonstrate to 
employees and the wider community that they take seriously their responsibilities to 
both manage misconduct and give effect to DET’s safe and secure learning 
environment policy. 
 
The Commission acknowledges that DET has responded to its draft report by acting 
to address problems posed by individuals in Case Studies One, Three and Four. In 
these cases the immediate risk posed by individuals has been addressed to the 
extent that DET is able at this time. However, DET must also act to address the 
critical processes that occurred in each case which allowed these individuals to either 
continue in the classroom, or avoid being held accountable for their actions. For risk 
to be properly addressed beyond removing individuals, DET must demonstrate its 
willingness to take a strategic view of risk management.  
 
Some form of ongoing review at the executive level of more serious misconduct 
cases, particularly sexual contact cases, needs to occur as a matter of routine 
procedure. Such executive review could usefully be implemented as part of the 
changes stemming from the review of the Complaints Management Unit.  

 

3.5.1 Recommendation Five 
 
In relation to managerial commitment to deal with misconduct, the Commission 
recommends that DET implement a system of review at executive level of serious 
misconduct cases, particularly sexual contact allegations, as part of the changes 
stemming from its review of the Complaints Management Unit.  

 

3.6 Police Involvement 

 
In cases of alleged or suspected sexual misconduct it is imperative that DET always 
notify police of the matter at the earliest possible stage. It is also imperative that DET 
co-operate fully with police by providing them with all the information available to it 
about an incident. DET must be able to demonstrate that they have fulfilled these 
obligations by keeping adequate records. 
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The Commission is confident that DET does seek to fulfil these imperatives, but 
notes the following: 

• In Case Study Two although it is clear that DET intended to notify the AFP of 
the matter, it failed to do so, and failed to maintain contact with the AFP to 
inform itself of whether a criminal investigation was in progress and ensure 
that its own investigation did not impact upon any criminal investigation. 

• In Case Study Two when dismissing the teacher for a serious breach of 
discipline, DET did not contact the AFP to inform itself whether the teacher 
was to be charged.  

• In Case Study Four it is not certain that police were notified of the matter. 
 
Notifying police of possible criminality is not the end of DET’s obligations. Police 
investigations have a different function to departmental inquiries. Police principally 
concern themselves with criminality. Further, they are required to make decisions on 
whether to proceed with cases on the basis of their prosecution policy. Work load 
considerations, the difficulty of obtaining evidence from children, lack of corroborating 
evidence and lack of witnesses all play their part in determining what is and is not 
investigated, and what is and is not prosecuted. Police do not base their investigating 
and prosecuting decisions on DET risk factors. 
 
These factors mean that DET cannot reasonably rely on police decisions to 
determine their own risk assessments and whether or not they should conduct their 
own investigations. DET should work collaboratively with police in order to fully inform 
itself of the basis for police decisions, as this information may be useful for its own 
risk assessment functions.    
 

3.6.1 Recommendation Six 
 
In relation to the involvement of police in sexual contact allegations, the Commission 
recommends that DET review its approach to matters involving alleged sexual 
contact by: 
 

a. ensuring that all relevant matters are notified to police with comprehensive 
information; 

b. ensuring that sufficient documentation is maintained to demonstrate 
notification and interaction with police; and 

c. developing appropriate policies and procedures to ensure co-operation with 
police, and to ensure that internal decision-making about investigating 
allegations is made on the basis of departmental risk assessment, as distinct 
from police prosecuting decisions.   

 

3.7 DET’s General Submissions 
 
In its response to the Commission’s draft report, aside from its case specific 
comments, DET made the following general points: 
 

• “…The Department is of the view that the processes employed were 
appropriate and that the Commission’s criticisms largely arise from factual 
misunderstandings...” 
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• “…Some of the case studies referred to in the Draft Report arose some six 
years ago and the Department is confident that processes have been 
implemented since those times which address the Commission’s concerns…” 

• “…any resulting Report regarding the Department’s management of 
disciplinary matters should be confined to concerns that have arisen since the 
creation of the CMU in February 2002…” 

• “…of the remaining four finalised matters none of the respondents are still 
employed by the Department; 

o two employees had their employment ceased as a direct result of 
Department processes [Case Study Four and Two] 

o one employee had his employment ceased as an indirect result of 
Department processes (Case StudyOne) 

o one employee retired having been found not to have breached 
discipline or, any State law [Case Study Five] …” 

• “…These case studies as they relate to matters arising since February 2002 
do not indicate systemic problems…Rather, the problems that have arisen are 
isolated instances of human error with no commonality of occurrence…” 

• “…the Department conducts its disciplinary processes in the knowledge that 
[DCD] … has statutory responsibility for assessing complaints of suspected 
child abuse and providing support and protective services where appropriate, 
and also, that the police are required through Routine Orders to ensure that 
DCD are informed of any relevant matters…” 

 

3.7.1 The Commission’s Response to DET General Submission 
 
The Commission’s opinion about DET’s response is as follows: 
 

• The Commission notes that DET offers contradictory explanations for the 
issues raised in the five case studies. DET states that the processes employed 
were appropriate and the Commission’s perspective is due to factual 
misunderstandings, whilst also stating the human error has caused the issues 
that concern the Commission, and that processes implemented in the last six 
years have resolved any of the historical matters raised. The Commission’s 
experience is that no matter what the cause of the issues that have arisen, the 
reluctance of DET to act has been common in these case studies.  

• The Commission’s concerns in each of the cases relate to decisions and 
actions that have been made since the CMU’s inception in 2002. Some of 
those decisions are about events that occurred prior to its inception. DET has 
chosen to focus its response on the case studies, overlooking the strategic 
concerns that these cases illustrate.  

• The Commission notes the contradictions in DET’s summing up of its actions 
in relation to the five case studies since receiving the draft report. DET states 
that aside from Case Study Five, the remaining four individuals are no longer 
employed by DET. The Commission acknowledges that in Case Study Two 
DET dismissed Teacher B. However, 

 
o Although DET’s submission argues that the principal and deputy 

principal in case Study Four did not encourage Teacher D to resign in 
their meeting because he had already handed in his notice, DET also 



50 
 

argues that Teacher D’s employment ceased as a direct result of its 
processes.  

o DET appears to be taking credit for Teacher A’s employment ceasing 
as an indirect result of its processes, when in effect, Teacher A’s 
employment only ceased because the Commission’s draft report 
prompted DET to report his conviction to WACOT.  

o DET also states that in Case Study Five, Gardener E retired after being 
found not to have breached discipline or a statutory law. The 
Commission notes that there was no investigation into whether or not 
Gardener E had breached discipline. 

 
• The Commission acknowledges that it is important for DET to work with both 

the DCD and police when allegations are made of sexual contact with children 
by employees. However the Commission is mindful that DET alone is 
responsible for the management and risk assessment of its employees.      

 

3.8 Conclusions 

 
As one of the largest public sector employers in Western Australia and with daily 
responsibility for the safety and security of over a quarter of a million school children, 
DET has onerous responsibilities to effectively identify and deal with misconduct. 
DET has a body of relevant policies and procedures to deal with the responsibility.  
 
Perhaps the most significant misconduct risks faced by DET is misconduct stemming 
from the power imbalance between teachers and students. This gives rise to such 
problems as inappropriate relationships between teachers and students, bullying, 
harassment and sexual contact.  
 
This report explored DET’s capacity to manage this misconduct risk by examining the 
way it handled five cases over the past few years in the light of its stated safe and 
secure learning environment policy. 
 
In the Commission’s opinion the case studies indicate that at the present time DET 
does not adequately manage sexual contact cases. On the evidence of the case 
studies it appears to the Commission that the following problems exist in DET’s 
approach: 
 

1. greater weight appears to have been given to employee welfare than to the 
safety and security of children policy; 

2. too much responsibility for dealing with sexual contact allegations being 
assumed by local and district managers; 

3. insufficient attention being paid to identifying and managing risks; 
4. non-adherence to policies and procedures; 
5. failure to give practical effect to the Western Australian College of Teaching 

Act 2004; 
6. senior managers not holding local and district managers to account for their 

decisions; 
7. insufficient attention to ensuring that police are notified and consulted; and 
8. poor record-keeping. 
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In all of these circumstances, the Commission concludes that there are grounds for 
concern about DET’s capacity to ensure that learning environments are safe and 
secure for school children, insofar as sexual contact by DET staff is concerned. As 
demonstrated by the Wood Royal Commission in New South Wales a decade ago, 
such a deficiency leads to an ideal environment in which those who choose to 
sexually abuse children are likely to thrive. 
 
 



52 
 

 

APPENDIX 
 
Attached is the full response of the DET (edited only for anonymity) to the draft report 
submitted by the Commission to the DET. The Commission has summarised the 
main points of DET’s response to the report in general and to each case study, and 
responded to these points where the comments were not covered by the initial case 
study or commentary.  
  
It should be noted that following DET’s response, the Commission removed Case 
Study Three from its report, and has changed the order in which the cases are 
reported. The case studies in this final report have been renumbered accordingly, 
and staff identification codes reflect this new positioning. 
 
Therefore DET’s response to Case Study Three is no longer applicable. The 
referencing has changed as follows: 
 

• Case One – Teacher A (unchanged) 
• Case Two – Teacher B (formerly Case Five Teacher D) 
• Case Three – Teacher C (formerly Case Six Teacher E) 
• Case Four – Teacher D (formerly Case Four Teacher C) 
• Case Five – Gardener E (formerly Case Two Gardener B) 

 
Two recommendations have been removed from the report following DET’s action 
since receiving the draft report. Recommendation Six (a) which recommended that 
DET executive review the case studies cited in the report and take appropriate action 
to rectify the identified problems, has been removed because DET has taken action 
in the cases presented. As a result of DET’s action in relation to Teacher A, the 
Commission has removed Recommendation Four and renumbered 
recommendations Five to Seven accordingly.   




















































































































