
CORRUPTION AND CRIME COMMISSION 

Report on an Administrative
Matter relating to the Functions

of the Commission



ISBN : 0 9757248 5 1

© 2008 Copyright in this work is held by the Corruption and Crime 
Commission. Division 3 of the Copyright Act 1968 (Commonwealth) 
recognises that limited further use of this material can occur for the 
purposes of ‘fair dealing’, for example, study, research or criticism, etc. 
Should you wish to make use of this material other than as permitted by 
the Copyright Act 1968, please write to the postal address below.
This report and further information about the Corruption and Crime 
Commission can be found on the Commission’s website at 
www.ccc.wa.gov.au.

Corruption and Crime Commission  

Postal Address  PO Box 7667 
Cloisters Square 
PERTH  WA  6850 

Telephone (08) 9215 4888 
1800 809 000 (toll free for callers outside metropolitan 
Perth) 

Facsimile (08) 9215 4884 

Email info@ccc.wa.gov.au

Office Hours 8.30 am to 5.00 pm, Monday to Friday 



 
 
CORRUPTION AND CRIME COMMISSION 
 
 
 
 
Hon Nicholas Griffiths MLC Hon Fred Riebeling 

MLA 
President Speaker 
Legislative Council Legislative Assembly 
Parliament House Parliament House 
PERTH WA 6000 PERTH WA 6000 
 
 
Dear Mr President 
Dear Mr Speaker 
 
 
In accordance with sections 88 and 93 of the Corruption and Crime 
Commission Act 2003, the Commission presents the Corruption 
and Crime Commission’s Report on an Administrative Matter 
relating to the Functions of the Commission. 
 
The Commission recommends that the report be laid before each 
House of Parliament forthwith pursuant to the Corruption and Crime 
Commission Act 2003. 
 
 
Yours faithfully 

 
The Hon L W Roberts-Smith RFD QC 
COMMISSIONER 
 
 
14 March 2008 
 
 
 
 
 





 
 

CONTENTS 
 
 
EXECUTIVE SUMMARY……………………………………………………. 1 
The CCC Act………………………………………………………………….. 2 
The Parliamentary Inspector’s Reports……………………………………. 3 
The Frewer Report…………………………………………………………… 4 
The Allen Report……………………………………………………………… 6 
The Commission Opinions and Recommendations……………………… 8 
DPI’s Disciplinary Investigations of Mr Frewer and Mr Allen……………. 9 
Whether the Commission should withdraw its Opinions and   
Recommendations…………………………………………………………… 10 
The Parliamentary Inspector……………………………………………….. 10 
A Possible Mechanism………………………………………………………. 11 

 
REPORT ON AN ADMINISTRATIVE MATTER RELATING 
TO THE FUNCTIONS OF THE COMMISSION………………………….. 13 
Recent Parliamentary Reports to the Parliament………………………… 13 
The CCC Act: New and Untested……………………………………….…. 15 
The Frewer Report…………………………………………………….…….. 17 
The Allen Report…………………………………………………………….. 22 
Commission Opinion and Recommendation……………………………… 27 
The Pedersen Interview…………………………………………………….. 28 
The Role of the Parliamentary Inspector………………………………….. 30 
The Functions of the Parliamentary Inspector……………………………. 31 
The CCC Act’s Legislative Scheme……………………………………….. 32 
DPI’s Disciplinary Investigations of Mr Frewer and Mr Allen……………. 34 
Other Legislative Schemes…………………………………………………. 35 
Consequences of Contrary Assessments, Opinions and 
Recommendations…………………………………………………………... 35 
A Possible Mechanism…………………………………………………….... 37 
Other Changes……………………………………………………………….. 38 
Conduct of Public Hearings……………………………………………........ 38 
Section 86 Processes…………………………………………………….…. 39 
Contents of Reports………………………………………………………..… 39 
 
APPENDICES 
1. Correspondence in respect of Mr Paul Frewer 
2. Correspondence in respect of Mr Mike Allen 
3. Functions of Inspectors in Australian Anti-Corruption Agencies 
 





  1 

 
EXECUTIVE SUMMARY 

 
This Special Report, made pursuant to sections 88 and 93 of the Corruption and 
Crime Commission Act 2003 (the CCC Act), addresses an important 
administrative matter related to the functions of the Corruption and Crime 
Commission (the Commission) and the Parliamentary Inspector of the Corruption 
and Crime Commission (the Parliamentary Inspector). 
 
This report’s focus is on identifying the nature of, and proposing a solution to, the 
current impasse between the Commission and the Parliamentary Inspector 
arising from his two recent reports concerning the Commission’s dealings with 
allegations of misconduct by Mr Paul Frewer and Mr Mike Allen (the Frewer and 
Allen Reports). 
 
In order to identify the nature of the problem the Commission does not intend 
dealing with every issue raised by the Parliamentary Inspector in this report.  
Rather, this report contains, at Appendices 1 and 2, the relevant correspondence 
between the Commissioner and the Parliamentary Inspector.  It is this 
correspondence that describes the Commission’s detailed position. 
 
This report only deals with the Frewer and Allen Reports to illustrate the nature of 
the problem so that the Commission can propose a solution. 
 
Finally, in making this report the Commission recognises that an ongoing public 
debate between it and the Parliamentary Inspector could not lead to resolution of 
the issues raised, would be counterproductive to both and could potentially go on 
interminably.  For this reason the Commission has refrained from making public 
comment on these issues, instead reporting to the Parliament and the Joint 
Standing Committee on the Corruption and Crime Commission. 
 
The Commission recognises the situation which has unfortunately developed 
between the Parliamentary Inspector and the Commission is one for resolution by 
the Government and the Parliament. 
 
The report has four main elements: 
 
• It responds to the two recent Parliamentary Inspector's reports broadly 

explaining why it cannot accept his position in respect of Mr Frewer and 
Mr Allen. 

 
• It provides copies of all the relevant correspondence between the 

Commission and the Parliamentary Inspector on these matters so that its 
dealings are transparent. 

 
• It canvasses the highly important role of the Parliamentary Inspector, 

explaining that it readily accepts the essentiality of his function in 
auditing and holding the Commission accountable for its compliance with 
the CCC Act and other state legislation.  However, it does not accept 
that the Parliamentary Inspector has nor should have a role in terms of 
conducting evidentiary reviews of the Commission's reports, particularly 
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their assessment of evidence and the resultant opinions and 
recommendations, for four reasons: 

o Such reviews may result in an impasse, particularly if the 
Commission still considers its opinion is soundly based after the 
Parliamentary Inspector has published a report critical of its position, 
as has occurred in this case. 

o No other external oversight body in Australia operates under such 
conditions, as they are unworkable in a very real and practical sense. 

o Such an approach would overturn years of practice and precedent 
based on legal practice that has governed Royal Commissions,  
Commissions of Inquiry and other standing Commissions, similar to 
the Corruption and Crime Commission.  

o Last, the above observations simply beg the question: why should the 
opinion of the Parliamentary Inspector be accepted as having greater 
validity than the opinion of the Commission - and who reviews the 
opinion of the Parliamentary Inspector. 

• The Commission proposes a solution to the current impasse based on 
making provision in the CCC Act whereby either the Parliamentary 
Inspector, the Commission or both refer a question of law, concerning or 
arising under the CCC Act, to the Supreme Court for determination. 

 
The CCC Act 
 
The CCC Act established the Commission and provides the framework for the 
performance of its functions. After four years of operation, and in light of some of 
the high profile matters with which the Commission has dealt, a range of issues 
and concerns associated with its application has arisen. 
 
This is not unusual in terms of major legislation. Gaps and unintended 
consequences become apparent in their early lives and are subject to either 
interpretation in the courts or legislative amendment.  The Parliament anticipated 
this when requiring, under section 226 of the CCC Act, a review of the “operation 
and effectiveness” of the CCC Act three years after its commencement. The 
Commission understands that this review, conducted by Ms Gail Archer SC, is 
now complete and under consideration by the Attorney General. 
 
Present circumstances have highlighted very particular issues connected with the 
statutory functions of the Parliamentary Inspector that are affecting the capacity of 
the Commission to effectively perform its functions.  These are likely to seriously 
inhibit the capacity of the Commission to conclude a number of reports resulting 
from investigations of lobbying and public sector misconduct and may result in a 
loss of public confidence in the work of the Commission. 
 
The Commission believes the Parliamentary Inspector has a very important role 
that is absolutely necessary and critical to the effective operation of the CCC Act.  
The external and independent monitoring performed by the Parliamentary 
Inspector to ensure that the Commission’s operations are conducted in 
accordance with the CCC Act and other laws, and that its procedures are 
effective and appropriate, gives the Parliament, the community and the 
Commission itself, the confidence that the exercise of the Commission’s 
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extensive powers is appropriately subject to Parliamentary scrutiny and legislative 
control. 
 
The Parliamentary Inspector’s Reports 
 
On Friday 8 February 2008, the Parliamentary Inspector tabled in the Parliament 
of Western Australia a report entitled “Report on the Corruption and Crime 
Commission’s Findings (sic) of ‘Misconduct’ by Mr Paul Frewer” (the Frewer 
Report). 
 
In the Frewer Report the Parliamentary Inspector expressed his opinion that there 
was no justification for the Commission’s “findings” (sic: the word used in the 
CCC Act is “opinion” not “findings”) in its “Report on the Investigation of Alleged 
Public Sector Misconduct Linked to the Smiths Beach Development at Yallingup” 
(the Smiths Beach Report), tabled in the Parliament of Western Australia on 5 
October 2007, that Mr Frewer engaged in misconduct, nor for recommending that 
a “relevant authority” consider taking disciplinary action against him.  The 
Parliamentary Inspector noted that in a draft report he had recommended that the 
Commission publicly acknowledge that its opinion, that Mr Frewer failed to act 
“impartially” and “with integrity”, was in error, but that the Commission had 
rejected that recommendation.  The Parliamentary Inspector did not explain why 
the Commission had rejected it.  
 
On Friday 7 March 2008, the Parliamentary Inspector tabled in the Parliament a 
report entitled “Report on the Corruption and Crime Commission’s Investigation 
and Finding of ‘Misconduct’ by Mr Michael Allen” (the Allen Report).  In that report 
the Parliamentary Inspector contended that the Commission’s investigation in 
respect of Mr Allen was inadequate, its opinion of misconduct was “unsupported 
by the evidence”, and was contrary to evidence which it had and which “a full 
investigation would have obtained”.  He also asserted that the Commission failed 
to comply with section 86 of the CCC Act1 and he made a range of other 
criticisms. 
 
If, subsequent to the publication of a report, the Commission were to come to 
believe that anything that it had said in the report which was substantially adverse 
to a person was in fact wrong, then the proper course would be for the 
Commission to publicly acknowledge that error and correct it.  That 
acknowledgement would desirably occur in the same manner in which the original 
adverse assessment, opinion or recommendation had been made.  The 
Commission considers this to be a matter of necessary principle and one to which 
it would unreservedly adhere. 
 
However, the Commission believes that the opinions it expressed in respect of Mr 
Frewer and Mr Allen in the Smiths Beach Report were well-founded and correct.  
That being so, the Commission could not, and cannot, say otherwise.   
 
 
 
 

                                                 
1 Before reporting any matters adverse to a person or body in a report under section 84 or 85, the 
Commission must give the person or body a reasonable opportunity to make representations to 
the Commission concerning those matters. 
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The Frewer Report 
 
The Commission’s view of the evidence and its responses to the points raised 
with it by the Parliamentary Inspector are set out in detail in the correspondence 
(particularly the Commission’s “Response” dated 31 January and pages 3-4 of its 
letter of 13 February 2008), copies of which are at Appendix 1.  The Commission 
will not set them out in detail again here.  In summary: 
 

• There were emails between Mr Burke and Mr Frewer from January 2004 to 
September 2005 from which it is apparent Mr Frewer well knew that Canal 
Rocks Pty Ltd did not want Amendment 92 to proceed. 

 
• When Mr Burke telephoned Mr Frewer on 18 May 2006 (the day before the 

South West Region Planning Committee (SWRPC) meeting), after 
ascertaining that Mr Frewer was going to the meeting the following day, he 
told him that Nigel Bancroft was “playing funny buggers” and “bringing 
amendment ninety-two on”.  In the context of their previous 
communications, the only reasonable inference is that Mr Burke wanted Mr 
Frewer to delay the amendment and Mr Frewer understood that.2 

 
• At the SWRPC meeting, another member declared that she had been 

lobbied, stating by whom, about what and for what purpose.  That was a 
proper disclosure that was recorded in the minutes. 

 
• In a jocular vein, Mr Frewer said “Someone rang me about the Smiths 

Beach thing and they said they’d send me all this stuff but they didn’t … 
(indecipherable) and anyhow, nothing arrived and I didn’t receive anything 
so if that’s called lobbying that’s fine.”  This remark was not recorded in the 
minutes as a disclosure. 

 
• Notwithstanding the telephone call from Mr Burke had been the night 

before, Mr Frewer did not say by whom he had been approached, on 
whose behalf, nor for what purpose. 

 
• What he said was not recorded in the minutes as a disclosure of lobbying 

by the minute taker. 
 

• In his evidence before the Commission, Mr Frewer agreed that he should 
have disclosed the approach by Mr Burke, on his own understanding of the 
disclosure requirement. 

 
• At the meeting, Mr Frewer spoke in favour of the deferral of Amendment 

92 (without having disclosed he had been lobbied by Mr Burke to do so). 
 

• No fair reading of the whole of the transcript of the SWRPC meeting could 
result in any conclusion other than that Mr Frewer played a significant and 
persuasive role in the decision to defer the amendment.  The fact that 

                                                 
2 The Parliamentary Inspector acknowledges (Frewer Report, Executive Summary, [3.5]) “It is 
implicit in what Mr Burke said to Mr Frewer that he did not want Amendment 92 considered at that 
meeting.” 
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other members also agreed with and advocated this position and that the 
resolution was unanimous is not to the point. 

 
• On 23 May 2006, Mr Frewer telephoned Mr Burke. They spoke for over 24 

minutes. The first topic of conversation (introduced by Mr Burke) was the 
SWRPC meeting.  Mr Burke said “thanks very much for that”.  Mr Frewer 
responded by saying “no worries” and explained what happened at the 
meeting.  It is clear he knew what he was being thanked for.  He effectively 
claimed that it was done gently and he had not had to do much. 

 
• At the hearing before the Commission, Mr Frewer denied on oath having 

any contact with Mr Burke in connection with Smiths Beach generally or in 
regard to the 19 May meeting of the SWRPC particularly.  However the call 
on 18 May had lasted for over 4½ minutes and that on 23 May 2006 had 
lasted over 24 minutes.  Mr Frewer denied any such calls.  Those two calls 
were made only six months before he first gave evidence.  Nor had he 
disclosed them in response to a notice served on him by the Commission 
on 3 July 2006 requiring him to give written responses to questions.  The 
false denials support an inference that Mr Frewer was conscious he had 
been lobbied and had failed to disclose it. 

 
• It was entirely open to the Commission to conclude that a failure to 

disclose that he had been lobbied and then to argue in favour of the 
deferral was a failure by Mr Frewer to act with impartiality and integrity. 

 
The Commission agrees with and accepts the recommendations at [50] and [51] 
of the Parliamentary Inspector’s Frewer Report, that: 

 
• The Commission should ensure that any proposed adverse 

opinion is not expressed in a report without prior compliance with 
section 86, and acknowledge that it is not sufficient compliance 
to give notice of a proposed misconduct finding, on a particular 
basis, and then report such a finding, but on a different factual 
basis, without giving the person affected reasonable opportunity 
to make further representations with respect to that different 
basis. 

 
• When relying on minutes of a meeting, as a basis for 

examination of a witness, or comment in a report, care must be 
taken to check their accuracy against any recording of the 
meeting, if one exists (as is now very often the case).3  The 
Commission accepts this, and has directed that this procedure is 
to be followed in the future, so that, where relevant, the full 
record of a meeting will be put to a witness.  

 
 
 
 

                                                 
3 Note: The Commission’s investigators did review the recording of the meeting on 24 October 
2006 and compared it to the minutes prior to the Smiths Beach public hearings. 
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The Allen Report 
 
The Commission’s view of the evidence and its responses to the points raised 
with it by the Parliamentary Inspector are set out in detail in the correspondence, 
copies of which are at Appendix 2.  They should be referred to, but the 
Commission will not set them out again here.  In summary: 
 

• Mr Allen has had a continuing relationship with Messrs Burke and Grill.  
They had sought his assistance in delaying the progress of Amendment 
92.  Mr Allen denied any communication with them until confronted with the 
relevant telephone calls at the public hearings. That was described at 
pages 78 and 79 of the Smiths Beach Report. 

 
• Mr Burke had a meeting with Mr Allen on 2 August 2006.  It seems not to 

be in dispute that the matter of “an assessment” of the position of the DPI 
in regards to the methodology to be applied to the developable area and 
visual analysis at Smiths Beach and whether DPI officer Ms Barbara 
Pedersen could be involved in that, was discussed.  Mr Allen said it was 
possible that was discussed, but it was not the purpose of the meeting. 

 
• At 1054 hours on 4 August 2006, Mr Burke telephoned Mr Allen’s office.  

He was not there.  Mr Burke spoke to his executive assistant.  He told her 
that when he saw Mr Allen the previous Wednesday he had mentioned “a 
matter of the DPI position on the developable area at Smiths Beach” and 
said he understood that Mr Allen “had instructed Barbara Peterson (sic) to 
complete the opinion of the DPI on that question”.  He said he just wanted 
to confirm his understanding was correct.  She told him she would pass the 
message onto Mr Allen. 

 
• Mr Allen returned Mr Burke’s call less than 4 hours later. 

 
• Mr Burke then said the Smiths Beach people had mentioned “that a man 

called Singleton in there was an excellent person” and was apparently in 
the same area Ms Pedersen was working.  He said the Smiths Beach 
people were “… keen to get some assessment of the developable area” 
and that they were very worried about Ms Clegg (doing it).  Mr Burke went 
on to say that he had spoken that day with David McKenzie and told Mr 
McKenzie that “… I’d raised it with you and suggested Barbara Peterson 
(sic) might be able to be involved” (emphasis added). 

 
• Mr Allen responded that he had “just been speaking with Barbara” and she 

was “happy to be the entry point”.  Mr Allen must therefore have spoken to 
Ms Pedersen as a result of either what Mr Burke asked of him at their 
meeting on 2 August or the message from Mr Burke passed to him by his 
executive assistant from Mr Burke’s call earlier on 4 August. 

 
• It is apparent from this conversation that Ms Pedersen’s involvement was 

likely to be limited, because her schedule over the next few weeks was “a 
bit disastrous”, according to Mr Allen.  So it was Mr Allen who suggested 
that, depending on the time commitment, there may need to be some 
options.  He said Mr Burke had mentioned Mr Singleton who was now Ms 
Pedersen’s boss and who may well be another option.  That was 
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acceptable to Mr Burke, who observed that Mr Singleton was “… very well 
regarded amongst the circles of these people we represent”.  Mr Burke 
then said he would tell them to make the initial approach to Ms Pedersen. 

 
• Less than two hours after the above telephone call Mr Burke advised Mr 

McKenzie (at 4.36 p.m.) that Ms Pedersen would be involved and that he 
thought “she’ll do the report for us” (T 676).  The fact that there was an 
arguable case that Mr Allen was improperly influenced by a desire to 
comply with Mr Burke’s wishes is fortified by the fact that Mr Burke told Mr 
McKenzie that Mr Allen’s actions in going to speak to Ms Pedersen had 
been “true to form”.   

 
• Mr Burke also repeated to Mr McKenzie in T 676 what Mr Allen had told 

him about Ms Pedersen’s workload. 
 

• Ms Pedersen’s account to the subsequent DPI disciplinary investigation 
regarding Mr Allen’s statement in T 98 that he had spoken to her was:  
 

I have no specific memory.  It’s a vague memory of Mike saying 
‘Are you aware that there is a request for advice? Will that be 
provided?’4 
 

• Information obtained by the subsequent DPI disciplinary investigation 
demonstrates that Mr McKenzie in fact met with Ms Pedersen just 4 days 
later, on 8 August 2006, for “an information exchange”.  This was 
consistent with the evidence Mr McKenzie gave at the CCC public 
hearings (referred to below).  Significantly, Ms Pedersen made a note: 
 

Sticking points: The response/support from DPI on developable 
area and visual analysis.5 
  

• This was the very issue which had been the subject of Mr Burke’s request 
to Mr Allen.  It is clear that what the developer was seeking was a 
“response” (however particularly described) expressing DPI “support” on 
the methodology used to determine the developable area and visual 
analysis.  But that had been a “sticking point”.  It did not remain so much 
longer.  The conditional approval was issued on 15 September 2006. 

 
The evidence taken as a whole, which must entail placing the telephone 
conversation on 4 August 2006 between Mr Burke and Mr Allen in its proper 
context, justified the conclusion that Ms Pedersen was not only approached by  
Mr Allen at the behest of Mr Burke to prepare or progress a document giving 
DPI’s “support” to the developer’s consultant’s methodology used to determine 
the developable land and visual analysis at Smith’s Beach, but that the approach 
was one that was not carried out in an impartial manner and was one that lacked 
integrity in all the circumstances. 
 
 
 
 
                                                 
4 Page 22 of the disciplinary investigation report. 
5 Page 22 of the disciplinary investigation report 
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The Commission Opinions and Recommendations 
 
The Commission does not exercise judicial power.  It does not make 
determinations that persons have committed criminal offences or disciplinary 
offences.  Like any Royal Commission, or equivalent body exercising the sort of 
powers the Commission has, its opinions are only opinions, albeit expressed 
under its authority in accordance with the CCC Act.  The evidence which it may 
receive and act upon to inform its opinions or make its assessments may be 
inadmissible in a court of law, or not available to a disciplinary investigator.  It 
may form its opinions or make its assessments on the basis not only of 
statements of witnesses or evidence from witnesses in hearings, but on the basis 
of consultations, and investigations and other actions.  The standard of proof 
which applies to the Commission (like any Royal Commission) is on the balance 
of probabilities, not beyond reasonable doubt as in criminal proceedings before a 
court.   
 
The CCC Act expressly stipulates that an opinion of the Commission, expressed 
in a report by it, is not to be taken as a finding or opinion that a particular person 
has committed, or is committing or is about to commit a criminal offence or 
disciplinary offence (section 23 (2)). 
 
Under section 43 (1) the Commission may make recommendations as to whether 
consideration should be given (or should not be given) to the prosecution of a 
person for a criminal offence or for the taking of disciplinary action against a 
person. 
 
It is implicit in section 43 that a recommendation that consideration be given to 
charging a person with a criminal offence or taking disciplinary proceedings 
against them: 
 

• may not be accepted by the person or body to whom it is made; 
• may be accepted, and consideration be given to prosecution for a criminal 

offence or disciplinary proceeding, but they decide not to prosecute or 
institute such proceedings; or 

• is accepted, and a criminal prosecution is, or disciplinary proceedings are, 
taken – in which case they may either fail or succeed. 

 
Given their different nature and purpose it is to be expected that where criminal or 
disciplinary proceedings are initiated as a consequence of a Commission 
recommendation, more or different evidence may be adduced and different or 
more extensive submissions or representations may be made.  The court or 
investigator will commonly have different material and in that circumstance a 
different outcome would not be surprising. 
 
But whatever the outcome of action taken subsequent to a Commission opinion of 
misconduct and a consequent recommendation, that outcome does not affect the 
validity of the Commission’s reported assessment, opinion or recommendation – 
nor would it mean that the Commission’s investigation was inadequate or 
deficient. 
 
 
 



  9 

DPI's Disciplinary Investigations of Mr Frewer and Mr Allen  
 
The Commission has reviewed the DPI disciplinary investigations of Mr Paul 
Frewer and Mr Michael Allen under the provisions of s.41 of the CCC Act in order 
to establish why the Commission and DPI investigations reached different 
conclusions.  
 
The review noted that there were significant differences between the approach 
adopted by the Commission in its report to Parliament on the Smiths Beach 
matters and the approach taken by the DPI investigations.  The Commission's 
view is that while the overall approach adopted by  DPI in investigating the 
matters was reasonable, the information available to the DPI investigator was 
more limited than that evidence and other information available to the 
Commission. 
 
In relation to the Frewer matter, the DPI investigation considered all relevant 
issues arising out of the Commission's recommendation, however, did not 
consider: 
 

• the nature and extent of the relationship between Mr Burke and Mr 
Frewer; 

• Mr Frewer's apparent influence at the 19 May SWRPC meeting;  
• the credibility of Mr Frewer's initial denial at the Commission hearing 

that he had received communication from Burke; and 
• the substance of Mr Frewer's telephone call to Mr Burke on 23 May 

2006. 
 
In relation to the Allen matter, the Commission's view is that the DPI investigation, 
while considering all the relevant issues arising out of the Commission's 
recommendations, was focussed on evidence of other departmental witnesses 
who expressed an opinion that Mr Allen's conduct was 'appropriate and 
consistent with departmental practice'. The Commission's investigation focussed 
on Mr Allen's preparedness to agree to Mr Burke's request to arrange for Ms 
Pedersen's involvement in the provision of the document that he and Mr 
McKenzie were waiting for from DPI. In doing this the Commission placed greater 
reliance on its assessment of Mr Allen's relationship with Mr Grill and Mr Burke, 
and his agreement to arrange for Ms Pedersen's involvement, which was 
subsequently reinforced by the DPI investigator's report that Ms Pedersen met 
with Mr McKenzie.  
 
The review also identified two issues with the provision of information to agencies 
arising from Commission investigations. First, the Commission was unable to 
make available to the DPI investigator a range of material due to legal 
constraints. Second, the Commission should have provided more detailed 
analysis and briefings to assist the DPI investigator.   
 
The Commission's review identified the potential for perceived conflicts of interest 
to arise where senior officers within the public sector are tasked with investigating 
fellow officers.  While there was no evidence to suggest this as being an issue in 
the current cases, it suggests that in future when departmental disciplinary 
investigations into allegations against senior officers are contemplated, 



10 

departments should give consideration to engaging persons independent of the 
sector as investigators. 
  
Whether the Commission should withdraw its Opinions and 
Recommendations 
 
With one qualification in relation to Mr Allen (see page 15 of this Report) and 
having reviewed the evidentiary material and the matters put by the Parliamentary 
Inspector, the Commission considers the assessments, opinions and 
recommendations made by it in the Smiths Beach Report, in respect of Mr Frewer 
and Mr Allen, were properly grounded and correct. 
 
That being so, the Commission could not publicly (nor otherwise) acknowledge 
that there was no justification for them – even in order to avoid being in dispute 
with the Parliamentary Inspector.  For the Commission to do so, not believing it to 
be true, would be itself a failure to act with honesty and integrity. 
 
The Parliamentary Inspector has recommended (Allen Report [146]) that the 
Commission consider taking a different course in relation to “misconduct” findings 
in the future. 
 
He first suggests that an allegation of “misconduct” should be fully investigated 
“as if it were an allegation of a criminal offence” and says that “Mr Ingham’s6 
proposition that an investigation of misconduct need not be as thorough as an 
investigation of a criminal offence” must be rejected (Allen Report [146.1]).  The 
Commission does not understand that to be a correct statement of Senior 
Investigator (SI) Ingham’s “proposition”. Rather, the Commission understands him 
to have been referring to the lower standard of proof (that is, proof on the balance 
of probabilities) which applies to investigations by Royal and standing 
Commissions, than that which applies to criminal prosecutions (which require 
proof beyond reasonable doubt). 
 
That said, the Commission is particularly conscious that an opinion of 
“misconduct” is extremely serious and will ordinarily have very significant 
consequences for the public officer concerned.  “Misconduct” investigations must 
accordingly be conducted with the thoroughness those considerations demand. 
 
The Commission has noted the procedure recommended by the Parliamentary 
Inspector (Allen Report [146.2-146.4]) that recommendations for disciplinary 
actions should be made before finalisation and tabling of a Commission report in 
the particular manner.  The Commission has previously indicated to the 
Parliamentary Inspector that it is prepared to consider that course in an 
appropriate case.  In the meantime, how such an approach might be implemented 
will require further examination. 
 
The Parliamentary Inspector 
 
The approach taken by the Parliamentary Inspector in relation to what the 
Commission said about Mr Frewer and Mr Allen in the Smiths Beach Report has 
created a substantial difficulty which the CCC Act has no mechanism to resolve.  

                                                 
6 Mr Ingham was the Case Officer for the Smiths Beach investigation. 
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In the Commission’s view, that is because (consistent with fundamental legal 
principle) the Legislature never intended nor contemplated that the functions of 
the Parliamentary Inspector would extend to substituting his or her own 
assessment of the evidence, opinions and recommendations for those of the 
Commission. 
 
A Possible Mechanism 
 
The “Report of the Standing Committee on Legislation in Relation to the 
Corruption and Crime Commission Act 2003 and the Corruption and Crime 
Commission Amendment Bill 2003” (Parliament of Western Australia, December 
2003) (“Committee Report”) canvassed the issue of possible mechanisms for 
resolving disputes between the Commission and the Parliamentary Inspector.  
The then Chief Justice had made a submission that such a mechanism was 
necessary (Committee Report, [7.29]).  
 
The Standing Committee referred to one possible option being for the 
Commission and the Parliamentary Inspector to seek advice from the Solicitor 
General as to the statutory functions and powers of the Parliamentary Inspector. 
 
In the current situation, the Commission did ask the Solicitor General to brief 
independent counsel for an opinion.   
 
At the public hearing before the Parliamentary Joint Standing Committee on the 
Corruption and Crime Commission (the Committee) on 27 February 2008 the 
Commission told the Committee it would abide by the resulting independent 
opinion. The Parliamentary Inspector reportedly told the Committee that although 
he would be interested in the opinion, it would not necessarily sway him. 
Consequently that mechanism would ultimately not be an effective way to resolve 
such differences.  In the end, it would produce only another, non-binding 
“opinion”. 
 
It is the Commission’s view that the only effective mechanism to resolve disputes 
between the Commission and the Parliamentary Inspector about matters of law 
must be one which enables their determination in the Supreme Court. 
 
Although that avenue would probably already be available in most situations at 
present, it would only be so in an ordinary adversarial context.  In the 
Commission’s view, proceedings of that kind between the Commission and the 
Parliamentary Inspector would be inappropriate, unsatisfactory and likely to 
undermine public confidence in both offices. 
 
Those disadvantages would not arise if the CCC Act itself were to provide a 
simple procedure whereby either the Parliamentary Inspector, the Commission or 
both may apply to the Supreme Court for a declaration on a question of law in 
dispute between them, concerning or arising under the CCC Act. Any 
determination made by the Court would be binding in law, subject only to the 
normal judicial appellate processes 
 
The Corruption and Crime Commission was created by an Act of the Western 
Australian Parliament. The role of Parliamentary Inspector was created by the 
same Act.   
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The CCC Act's stated purpose is to improve continuously the integrity of and 
reduce the incidence of misconduct in the public sector.  The Commission is 
tasked with helping public authorities to deal effectively and appropriately with 
misconduct by increasing their capacity to do so while retaining power itself to 
investigate cases of misconduct, while the Parliamentary Inspector contributes to 
this task by undertaking specific functions defined by the CCC Act.  
 
Over the past three and a half years the Commission has dealt with over seven 
thousand allegations of misconduct pursuant to the provisions of the CCC Act.  Its 
activities and the results achieved have had a direct impact on improving the 
integrity of the public sector.  That success has been in part due to a very 
effective working relationship between the Commission and the Parliamentary 
Inspector.   
 
Recent events and the circumstances of this matter contained in this report have 
put the Parliamentary Inspector and the Commission into conflict.  This 
regrettable development has caused significant concern for the Commission 
distracting it from its main purpose.  
 
While the issues addressed in this report are important of themselves, arising as 
they do in terms of the need to fully and properly interpret the CCC Act, it is 
important that they be resolved as quickly as practicable so that both the 
Commission and the Parliamentary Inspector can resume dealing with public 
sector misconduct appropriately and effectively. 
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REPORT ON AN ADMINISTRATIVE MATTER RELATING TO THE 
FUNCTIONS OF THE COMMISSION 

 
This Special Report, made pursuant to sections 88 and 93 of the Corruption and 
Crime Commission Act 2003 (the CCC Act), addresses an important 
administrative matter related to the functions of the Corruption and Crime 
Commission (the Commission) and the Parliamentary Inspector of the Corruption 
and Crime Commission (the Parliamentary Inspector). 

 
The CCC Act established the Commission and provides the framework for the 
performance of its functions. After four years of operation, and in light of some of 
the high profile matters with which the Commission has dealt, a range of issues 
and concerns associated with its application has arisen.  This is not unusual in 
terms of major legislation.  Gaps and unintended consequences become 
apparent in their early lives and are subject to either interpretation in the courts or 
legislative amendment.  The Parliament anticipated this when requiring, under 
section 226 of the CCC Act, a review of the “operation and effectiveness” of the 
CCC Act three years after its commencement. The Commission understands that 
this review, conducted by Ms Gail Archer SC, is now complete and under 
consideration by the Attorney General. 
 
That review notwithstanding, present circumstances have highlighted very 
particular issues connected with the statutory functions of the Parliamentary 
Inspector that are affecting the capacity of the Commission to effectively perform 
its functions.  These are likely to seriously inhibit the capacity of the Commission 
to conclude a number of reports resulting from investigations of lobbying and 
public sector misconduct and may result in a loss of public confidence in the work 
of the Commission. 
 
The Commission believes the Parliamentary Inspector has a very important role 
that is absolutely necessary and critical to the effective operation of the CCC Act.  
The external and independent monitoring performed by the Parliamentary 
Inspector to ensure that the Commission’s operations are conducted in 
accordance with the CCC Act and other laws, and that its procedures are 
effective and appropriate, gives the Parliament, the community and the 
Commission itself, the confidence that the exercise of the Commission’s 
extensive powers is appropriately subject to Parliamentary scrutiny and legislative 
control 
 
Recent Parliamentary Inspector Reports to the Parliament 
 
On Friday 8 February 2008 the Parliamentary Inspector tabled in the Parliament 
of Western Australia a report entitled “Report on the Corruption and Crime 
Commission’s Findings (sic) of ‘Misconduct’ by Mr Paul Frewer” (the Frewer 
Report). 
 
In the Frewer Report the Parliamentary Inspector expressed his opinion that there 
was no justification for the Commission’s “findings” (sic the word used in the CCC 
Act is “opinion” not “findings”) in its “Report on the Investigation of Alleged Public 
Sector Misconduct Linked to the Smiths Beach Development at Yallingup” (the 
Smiths Beach Report), tabled in the Parliament of Western Australia on 5 October 
2007, that Mr Frewer engaged in misconduct, nor for recommending that a 
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“relevant authority” consider taking disciplinary action against him.  The 
Parliamentary Inspector noted that in a draft report he had recommended that the 
Commission publicly acknowledge that its opinion, that Mr Frewer failed to act 
“impartially” and “with integrity”, was in error, but that the Commission had 
rejected that recommendation.  The Parliamentary Inspector did not explain why 
the Commission had rejected it. 
 
On Friday 7 March 2008, the Parliamentary Inspector tabled in the Parliament a 
report entitled “Report on the Corruption and Crime Commission’s Investigation 
and Finding of ‘Misconduct’ by Mr Michael Allen” (the Allen Report).  In that report 
the Parliamentary Inspector contended that the Commission’s investigation in 
respect of Mr Allen was inadequate, its opinion of misconduct was “unsupported 
by the evidence”, and was contrary to evidence which it had and which “a full 
investigation would have obtained”.  He also asserted that the Commission failed 
to comply with section 86 of the CCC Act and he made a range of other 
criticisms. 
 
The Commission believes that the opinions it expressed in respect of Mr Frewer 
and Mr Allen in the Smiths Beach Report were well-founded and correct. 
 
That being so the Commission could not publicly (nor otherwise) acknowledge 
that there was no justification for them – even in order to avoid being in dispute 
with the Parliamentary Inspector. 
 
In relation to Mr Allen, the Commission has conceded that, in retrospect, the use 
of the word “appoint” in its opinion (at, for example, Smiths Beach Report [7.21]) 
that 
 

Mr Allen’s conduct in August 2006, in agreeing to appoint the 
departmental officer preferred by Mr Burke … 
 

was likely to convey a different meaning from that which was intended – and if 
that more formal meaning had been interpreted, then there would not have been 
proper compliance with section 86 of the CCC Act.  For that reason, the 
Commission informed the Parliamentary Inspector by letter of 13 February, and 
confirmed in public hearing before the Parliamentary Joint Standing Committee 
on the Corruption and Crime Commission (the Committee) on 27 February 2008, 
that it withdrew that opinion and the recommendation based on it, and substituted 
an opinion and recommendation referring to Mr Allen’s conduct 
 

… in agreeing to arrange for Ms Pedersen’s involvement in the 
DPI assessment … .7 

 

                                                 
7 An order suppressing Ms Pedersen’s name from publication was made by Commissioner 
Hammond during the course of the hearing.  Consequently, in the public hearing before the 
Committee, the Commissioner referred to her as “an officer of DPI”.  The Commission wrote to Ms 
Pedersen on 20 February 2008 indicating that because of a pending prosecution it was 
considering revoking that order, and inviting any submissions she wished to make.  Ms 
Pedersen’s lawyers made submissions arguing that the order should not be revoked.  However, 
the order became pointless once the Parliamentary Inspector tabled the Allen Report, in which Ms 
Pedersen was named.  The Commissioner accordingly revoked the suppression order after the 
tabling of the Parliamentary Inspector’s report. 
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“Involvement” rather than “appoint” was the word which had been used in the      
section 86 notification to Mr Allen (quoted at Allen Report [123]). 
 
The CCC Act: New and Untested 
 
The present situation has arisen because it is only now that the CCC Act has 
been in operation for four years, that various uncertainties in its practical 
operation are arising.  The CCC Act is still untested in the courts (although the 
presently pending application by Dr Cox to the Supreme Court is anticipated to  
give legal clarity to some aspects of it).  As more challenging circumstances arise 
as a result of major Commission investigations and reports, more uncertainties or 
ambiguities in the legislation have appeared and no doubt will continue to appear, 
resulting in differing interpretations between the Parliamentary Inspector and the 
Commission.   
 
Differences of interpretation are not unusual with such important and complex 
legislation.  They can be seen, for example, even between eminent jurists in the 
highest courts.   
 
The Commission is a permanent body in the form of a corporate entity with 
perpetual succession. Its functions are performed by the Commissioner in the 
name of the Commission. The Commission does not exercise judicial power.  Its 
reports are not judicial judgments; they are executive reports on the outcome of 
Commission investigations into alleged misconduct by public officers. 
 
The process involved in the production of the Smiths Beach Report was 
explained in that Report at [1.6]. 
 

In formulating the report the Commission has undertaken a number 
of steps to arrive at its views and to afford procedural fairness to 
those who may be adversely affected by views expressed in the 
report: 
 
• The Commission conducted extensive investigations and, as a 

result, gathered a wide range of material. 
 
• It then conducted examinations by way of private and public 

hearings, during which that material relevant to the matters 
examined in the hearings was produced. 

 
• Transcripts of the public hearings were generally published twice 

daily during the hearings on the Commission’s web site where 
they now remain.  One purpose of doing so was to permit any 
person who may be directly or indirectly affected by any of the 
material presented, to examine and make representations about 
it. 

 
• Counsel Assisting made written submissions to the Commission 

concerning any material which it was suggested should result in 
adverse misconduct opinions affecting public officers. 
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• Counsel Assisting played no role after making those written 
submissions (save for effectively withdrawing one submission on 
receipt of further information). 

 
• Those public officers whom it was then thought may possibly be 

subject to misconduct opinions were provided the opportunity to 
make written submissions in response to the substance of the 
relevant portion of Counsel Assisting’s submissions. 

 
• A draft report, taking into account the available material and all 

submissions to that point, was prepared within the Commission. 
 

• Commissioner Hammond assessed the material available to the 
Commission, Counsel Assisting’s submissions and those 
submissions made by or for public officers in response. 

 
• Commissioner Hammond then formed opinions as to whether 

any public officer had engaged in misconduct.  In doing so, he 
placed a caveat on one opinion in regard to one public officer 
requiring that this be given further consideration. 

 
• Following the Commissioner’s retirement, Acting Commissioner 

McKerracher QC reviewed the draft report as it then was; 
reviewed all the evidence and the submissions made by, or for, 
public officers in response; reviewed Commissioner Hammond’s 
opinions; and also sought further information with regard to one 
of those public officers. 

 
• In conducting this review, the Acting Commissioner had access 

to all of the Commission’s holdings in regard to this matter, 
including documents, transcripts, and audio and video 
recordings, both public and private in nature. 

 
• The Commission then provided the opportunity for other persons, 

who may possibly be subject to adverse mention within the 
report, to make representations.  In addition, one of the public 
officers was given a further opportunity to make representations 
on another possible adverse matter. 

 
• The latter process, of engaging in extensive correspondence with 

persons who may be affected by adverse matters, consumed 
several months and occasioned many revisions and re-drafts of 
the report.  It also involved correspondence with the 
Parliamentary Inspector in relation to issues raised by certain 
persons affected. 

 
• Acting Commissioner McKerracher QC then considered those 

representations and determined in settling the entirety of the 
report, the Commission’s assessments, opinions and 
recommendations in relation to all matters, before authorising 
the tabling of the Commission’s report in Parliament. 
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Although there is no legal difficulty with the process described above, in light of 
that course of events, the need for Commissioner the Hon Len Roberts-Smith 
RFD QC  to respond to the Parliamentary Inspector’s requests and requirements 
following him taking up his appointment on 5 June 2007, obviously involved 
substantial practical challenges.  Not only did he have to examine much of the 
material held by the Commission, but he also had to attempt to discern what may 
or may not have been in Commissioner Hammond’s and Acting Commissioner 
McKerracher QC’s minds in terms of the range of detail and material they 
considered at different times about a range of issues. 
 
Both the Frewer Report and the Allen Report raise a multiplicity of evidentiary and 
other issues.  The Commission understands that the Parliament and the public of 
Western Australia require and are entitled to some explanation of the 
Commission’s response to the Parliamentary Inspector’s opinions and 
recommendations.  The Commission will therefore give the substance of that in 
this report. 
 
However the Commission also recognises that an ongoing public debate between 
it and the Parliamentary Inspector could not lead to resolution of the issues raised 
and would be counterproductive to both and could go on interminably   
 
For that reason, and because the primary purpose of this report is to identify the 
nature of the problem which concerns the proper construction of the CCC Act and 
the role of the Parliamentary Inspector, the Commission’s response here will be 
confined to an explanation of its position with respect to Messrs Frewer and Allen, 
only to an extent sufficient to illustrate the nature of the problem.  This Report 
contains copies of the relevant correspondence about these matters between the 
Commission and the Parliamentary Inspector to enable the Commission’s 
position on all of the issues to be understood. 
 
The Commission recognizes the situation which has unfortunately developed 
between the Parliamentary Inspector and the Commission is one for resolution by 
the Government and the Parliament. 
 
The Frewer Report 
 
The Commission’s explanation for remaining satisfied of the correctness of the 
assessments, opinions and recommendations in respect of Mr Frewer in the 
Smiths Beach Report is detailed in its letters to the Parliamentary Inspector 
annexed to this report (the relevant correspondence from the Parliamentary 
Inspector is also annexed for completeness). 
 
The Commission emphasises that this Report should be read with the Smiths 
Beach Report. 
 
The Commission’s present view of the evidence and its responses to the points 
raised with it by the Parliamentary Inspector are set out in detail in the 
correspondence (particularly the Commission’s “Response” dated 31 January and 
pages 3-4 of its letter of 13 February 2008), copies of which are at Appendix 1.  
The Commission will not set them out in detail again here.  In summary: 
 



18 

• There were emails between Mr Burke and Mr Frewer from January 2004 to 
September 2005 from which it is apparent Mr Frewer well knew that Canal 
Rocks Pty Ltd did not want Amendment 92 to proceed. 

 
• When Mr Burke telephoned Mr Frewer on 18 May 2006 (the day before the 

SWRPC meeting), after ascertaining that Mr Frewer was going to the 
meeting the following day, he told him that Nigel Bancroft was “playing 
funny buggers” and “bringing amendment ninety-two on”.  In the context of 
their previous communications, the only reasonable inference is that Mr 
Burke wanted Mr Frewer to delay the amendment and Mr Frewer 
understood that.8 

 
• At the SWRPC meeting, another member declared that she had been 

lobbied, stating by whom, about what and for what purpose.  That was a 
proper disclosure that was recorded in the minutes. 

 
• In a jocular vein, Mr Frewer said “Someone rang me about the Smiths 

Beach thing and they said they’d send me all this stuff but they didn’t … 
(indecipherable) and anyhow, nothing arrived and I didn’t receive anything 
so if that’s called lobbying that’s fine.”  This remark was not recorded in the 
minutes as a disclosure. 

 
• Notwithstanding the telephone call from Mr Burke had been the night 

before, Mr Frewer did not say by whom he had been approached, on 
whose behalf, nor for what purpose. 

 
• What he said was not recorded in the minutes as a disclosure of lobbying 

by the minute taker. 
 

• In his evidence before the Commission, Mr Frewer agreed that he should 
have disclosed the approach by Mr Burke, on his own understanding of the 
disclosure requirement. 

 
• At the meeting, Mr Frewer spoke in favour of the deferral of Amendment 

92 (without having disclosed he had been lobbied by Mr Burke to do so). 
 

• No fair reading of the whole of the transcript of the SWRPC meeting could 
result in any conclusion other than that Mr Frewer played a significant and 
persuasive role in the decision to defer the amendment.  The fact that 
other members also agreed with and advocated this position and that the 
resolution was unanimous is not to the point. 

 
• On 23 May 2006 Mr Frewer telephoned Mr Burke. They spoke for over 24 

minutes. The first topic of conversation (introduced by Mr Burke) was the 
SWRPC meeting.  Mr Burke said “thanks very much for that”.  Mr Frewer 
responded by saying “no worries” and explained what happened at the 
meeting.  It is clear he knew what he was being thanked for.  He effectively 
claimed that it was done gently and he had not had to do much. 

                                                 
8 The Parliamentary Inspector acknowledges (Frewer Report, Executive Summary, [3.5]) “It is 
implicit in what Mr Burke said to Mr Frewer that he did not want Amendment 92 considered at that 
meeting.” 
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• At the hearing before the Commission, Mr Frewer denied on oath having 
any contact with Mr Burke in connection with Smiths Beach generally or in 
regard to the 19 May meeting of the SWRPC particularly.  However the call 
on 18 May had lasted for over 4½ minutes and that on 23 May 2006 had 
lasted over 24 minutes.  Mr Frewer denied any such calls.  Those two calls 
were made only six months before he first gave evidence.  Nor had he 
disclosed them in response to a notice served on him on 3 July 2006 
requiring him to give written responses to questions.  The false denials 
support an inference that Mr Frewer was conscious he had been lobbied 
and had failed to disclose it. 

 
• It was entirely open to the Commission to conclude that a failure to 

disclose that he had been lobbied and then to argue in favour of the 
deferral was a failure by Mr Frewer to act with impartiality and integrity. 

 
As can be seen from the correspondence (particularly the Commission’s letter 
and attached “Response” dated 31 January 2008 and its letter of 13 February 
2008), the Commission made an assessment of the evidence before it which led 
it to certain opinions and recommendations.  The Parliamentary Inspector has 
taken a different view of the evidence, leading him to a different view of what the 
“facts” are, and therefore to different conclusions. 
 
By way of further illustration only, at [3.6] and [3.7] of the Frewer Report, the 
Parliamentary Inspector says: 
 

[3.6] Mr Burke did not request Mr Frewer to seek a deferral of 
consideration of Amendment 92; nor did Mr Frewer agree to do so. 
There was no apparent reason why he should. 
[3.7] The e-mail from Mr Burke, which stated a reason for deferring 
Amendment 92, was not received by Mr Frewer, as it was wrongly 
addressed. 

 
Mr Frewer had given evidence on 5 December 2006.  The following day, his 
lawyers wrote to Counsel Assisting, pointing out Mr Burke had sent the email to 
an incorrect addresses.  The Commission made further enquiries, and on 30 
January 2007 advised Mr Frewer’s lawyers in writing that: 
 

… the Commission cannot conclusively form a view as to whether Mr 
Frewer did or did not receive the email from Mr Burke, and therefore 
this email will not be relied upon, in respect of Mr Frewer, in the final 
report. 

 
In the Smiths Beach Report the Commission expressly accepted that Mr Frewer 
did not receive the email: 
 

Following the hearings, Mr Frewer advised that the addresses on the 
emails sent by Mr Burke were incorrect.  In these circumstances it 
cannot be concluded that Mr Frewer received them.  Certainly Mr 
Frewer said he had no recollection of doing so.  In these 
circumstances he would not have received the attachment to that 
email, a letter setting out that Canal Rocks Pty Ltd considered that 
there was an inconsistency between the wording of the amendment 
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and the resolution passed by the Council on 14 December 2005.  
[Smiths Beach Report p75] 

 
To say Mr Burke did not request Mr Frewer to seek a deferral of consideration of 
Amendment 92, nor did Mr Frewer agree to do so, is only a “fact” to the extent 
such words were not expressly said.  The Parliamentary Inspector then argues 
the telephone call was not “lobbying”, and so, in turn, that it therefore did not need 
to be disclosed by Mr Frewer.   
 
But Mr Burke did not have to expressly ask Mr Frewer to seek a deferral.  The 
clear inference from the evidence (as explained in the Smiths Beach Report and 
elaborated in the Commission’s “Response” of 31 January 2008 and its letter of 
13 February 2008) is that from their previous contacts Mr Frewer knew perfectly 
well what Mr Burke wanted.  As noted above, the Parliamentary Inspector himself 
acknowledged that fact when he wrote at [3.5] that: 
 

It is implicit in what Mr Burke said to Mr Frewer that he did not want 
Amendment 92 considered at that meeting … 
 

In the Commission’s opinion the evidence also gives rise to the clear inference 
that Mr Frewer went to the meeting of the SWRPC intending to deliver the 
outcome Mr Burke sought, and that in his telephone call to Mr Burke on 23 May 
2006, he claimed credit for having done so – although in effect saying that he did 
not have to do much to achieve that. 
 
The Commission notes that, in his report, the Parliamentary Inspector accepts (at 
[14]) that if Mr Frewer had received Mr Burke’s email, then he would have been 
“lobbied”.  The Commission’s position is that he did not need to receive the email 
because he already knew what Mr Burke wanted.   
 
On the above understanding of the facts, Mr Frewer certainly had been “lobbied” 
by Mr Burke and that “lobbying” was exactly the sort of circumstance which the 
committee resolution required him to disclose.  Indeed, on his own evidence, Mr 
Frewer accepted that in those circumstances he would have been obliged to 
disclose those details (which he did not do). 
 
The Commission’s assessment of these facts was that in supporting the 
deferment of Amendment 92 without disclosing that he had been lobbied by Mr 
Burke to achieve that very result, Mr Frewer failed to act impartially or with 
integrity.  The Commission remains of that opinion. 
 
The Parliamentary Inspector asserts that the “unsoundness” of the Commission’s 
opinion of “misconduct” in its report resulted from, amongst other things, a failure 
to check for accuracy the minutes of the SWRPC meeting against the tape 
recording of the meeting, and its failure to consider whether what Mr Frewer did 
say at the outset of the meeting was a sufficient report of lobbying.   
 
Commission investigators did check the tape.  As noted above, another member 
of the SWRPC had made a declaration of lobbying at the meeting.  She disclosed 
that she had been approached by someone (whom she named) about the Smiths 
Beach Development and what that person wanted.  That was a proper disclosure.  
It was recorded in the minutes.   
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Mr Frewer then said, in a flippant and jocular manner: 
 

Someone rang me about the Smiths Beach thing and they said they 
would send me all this stuff but they didn’t … (indecipherable) and 
anyhow nothing arrived and I didn’t receive anything so if that’s called 
lobbying that’s fine. 
 

The minute taker did not record this as a disclosure of lobbying.  It is wrong to say 
that the minutes were therefore inaccurate.  Mr Frewer had not disclosed that he 
had been lobbied by Mr Burke, as recently as the evening before, to take a 
position in respect of an item in which Mr Burke’s client had a known interest.  It 
was not a disclosure of lobbying at all.   
 
The Parliamentary Inspector assumes the allegation was that Mr Frewer said 
nothing, and the Smiths Beach Report is flawed because the tape shows that he 
did say something.  But that was not the substance of the point.  The fact that he 
had said what he did say (and the way he said it), only makes his position worse, 
because it revealed that while Mr Frewer was conscious of the contact, he 
deliberately portrayed it as insignificant and entirely inconsequential. 
 
The Commission will not set out again here its other reasons for believing the 
assessments, opinion and recommendation in respect of Mr Frewer in the Smiths 
Beach Report were well-founded. They are dealt with in detail in its 
correspondence with the Parliamentary Inspector contained at Appendices 1 and 
2 to this Report. 
 
Being of that belief, the Commission could not accept the Parliamentary 
Inspector’s recommendation (Frewer Report, [49]) that it publicly acknowledge 
that its opinion that Mr Frewer failed to act impartially and with integrity, was in 
error.  Were it to do so, the Commission would itself be failing to act with honesty 
and integrity.   
 
The Commission agrees with and accepts the recommendations at [50] and [51] 
of the Parliamentary Inspector’s Frewer Report, that: 
 

• The Commission should ensure that any proposed adverse opinion 
is not expressed in a report without prior compliance with section 86, 
and acknowledge that it is not sufficient compliance to give notice of 
a proposed misconduct finding, on a particular basis, and then 
report such a finding, but on a different factual basis, without giving 
the person affected reasonable opportunity to make further 
representations with respect to that different basis. 

 
• When relying on minutes of a meeting, as a basis for examination of 

a witness, or comment in a report, care must be taken to check their 
accuracy against any recording of the meeting, if one exists (as is 
now very often the case).9  The Commission accepts this, and has 
directed that this procedure is to be followed in the future, so that, 
where relevant, the full record of a meeting will be put to a witness. 

                                                 
9 The Commission’s investigators did review the recording of the meeting and compared it to the 
minutes prior to the Smiths Beach public hearings 
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The Allen Report 
 
The Commission’s view of the evidence and its responses to the points raised 
with it by the Parliamentary Inspector are set out in detail in the correspondence, 
copies of which are at Appendix 2.  They should be referred to, but the 
Commission will not set them out again here.  In summary: 
 

• Mr Allen has had a continuing relationship with Messrs Burke and Grill.  
They had sought his assistance in delaying the progress of Amendment 
92. That was described at pages 78 and 79 of the Smiths Beach Report. 

 
• Mr Burke had a meeting with Mr Allen on 2 August 2006.  It seems not to 

be in dispute that the matter of “an assessment” of the position of the DPI 
in regards to the methodology to be applied to the developable area and 
visual analysis at Smiths Beach and whether DPI officer Ms Barbara 
Pedersen could be involved in that, was discussed.  Mr Allen said it was 
possible that was discussed, but it was not the purpose of the meeting. 

 
• At 1054 hours on 4 August 2006, Mr Burke telephoned Mr Allen’s office.  

He was not there.  Mr Burke spoke to his executive assistant.  He told her 
that when he saw Mr Allen the previous Wednesday he had mentioned “a 
matter of the DPI position on the developable area at Smiths Beach” and 
said he understood that Mr Allen “had instructed Barbara Peterson (sic) to 
complete the opinion of the DPI on that question”.  He said he just wanted 
to confirm his understanding was correct.  She told him she would pass the 
message onto Mr Allen. 

 
• Mr Allen returned Mr Burke’s call less than 4 hours later. 

 
• Mr Burke there said the Smiths Beach people had mentioned “that a man 

called Singleton in there was an excellent person” and was apparently in 
the same area Ms Pedersen was working.  He said the Smiths Beach 
people were “… keen to get some assessment of the developable area” 
and that they were very worried about Ms Clegg (doing it).  Mr Burke went 
on to say that he had spoken that day with David McKenzie and told Mr 
McKenzie that “… I’d raised it with you and suggested Barbara Peterson 
(sic) might be able to be involved” (emphasis added). 

 
• Mr Allen responded that he had “just been speaking with Barbara” and she 

was “happy to be the entry point”.  Mr Allen must therefore have spoken to 
Ms Pedersen as a result of either what Mr Burke asked of him at their 
meeting on 2 August or the message from Mr Burke passed to him by his 
executive assistant from Mr Burke’s call earlier on 4 August. 

 
• It is apparent from this conversation that Ms Pedersen’s involvement was 

likely to be limited, because her schedule over the next few weeks was “a 
bit disastrous” according to Mr Allen.  So it was Mr Allen who suggested 
that depending on the time commitment there may need to be some 
options.  He said Mr Burke had mentioned Mr Singleton and he was now 
Ms Pedersen’s boss and may well be another option.  That was 
acceptable to Mr Burke, who observed that Mr Singleton was “… very well 
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regarded amongst the circles of these people we represent”.  Mr Burke 
then said he would tell them to make the initial approach to Ms Pedersen. 

 
• Less than two hours after the above telephone call Mr Burke advised Mr 

McKenzie (at 4.36 p.m.) that Ms Pedersen would be involved and that he 
thought “she’ll do the report for us” (T 676).  The fact that there was an 
arguable case that Mr Allen was improperly influenced by a desire to 
comply with Mr Burke’s wishes is fortified by the fact that Mr Burke told Mr 
McKenzie that Mr Allen’s actions in going to speak to Ms Pedersen had 
been “true to form”.   

 
• Mr Burke also repeated to Mr McKenzie in T 676 what Mr Allen had told 

him about Ms Pedersen’s workload. 
 
• Ms Pedersen’s account to the subsequent DPI disciplinary investigation 

regarding Mr Allen’s statement in T 98 that he had spoken to her was:  
 

I have no specific memory.  It’s a vague memory of Mike saying 
‘Are you aware that there is a request for advice? Will that be 
provided?’10 

 
• Later in the same conversation on 4 August 2006 Mr Burke and Mr 

McKenzie returned to the subject of Ms Pedersen and the “report”: 
 

McKenzie:  also.  Alrighty.  Well, uh, that’s great about Barbara 
so, uh, 

 
Burke:  Monday 
 
McKenzie: Yeah? 
 
Burke: someone’s ring her.  Who’d. who’d ring her? 
 
McKenzie: Well, I can. I mean I know her. 
 
Burke: Well, I mean 
 
McKenzie: Uh, but, and I might just advise her that, and this is 

to do with the developable area? 
 
Burke: Yes, that’s right.  You can 
 
McKenzie: Yeah. 
 
Burke: I mean I’m sure, well, in fact he told me he went to 

speak to her today 
 
McKenzie: Yeah. 
 
Burke: or yesterday after my request 
 

                                                 
10 Page 22 of the disciplinary investigation report. 
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McKenzie: Yeah. 
 
Burke: and, uh, she said yes, I’ll do it if I can fit it in and 

I’ll certainly be the first point of entry.  So I, and I 
told her we didn’t want Ms Clegg so I think you can 
speak quite frankly to her.  And I’d be ringing her 
on Monday and saying look have you got five 
minutes?  It won’t be more than five.  I’d just like 
to come and see you. 

 
McKenzie: Yeah.  Okay. 
 
Burke: And then I’d tell her the absolute truth and see if 

Mr Singleton could be involved. 
 
McKenzie: I might even ring her now, see if she’s around and 

set up an 
 
Burke: Uh 
 
McKenzie: appointment for Monday 
 
Burke: I, I’m not sure that I 
 
McKenzie: or leave it? 
 
Burke: No, I’m not sure that I would now. 
 
McKenzie: Yeah. 
 
Burke: I’ll tell you why, cause I think he spoke to her this 

morning. 
 
McKenzie: Right. 
 
Burke: And I’d, I’d just need a bit of time, I mean 
 
McKenzie: Yeah, yeah, yeah.  Just let the 
 
Burke: You, you know 
 
McKenzie: dust settle a bit. 
 
Burke: The last thing you, you want to do is have people 

think I’m pulling strings 
 
McKenzie: Yeah.  Yeah. 
 
Burke: because, you know, it become, in the end it 

becomes, oh, I don’t fucking have Brian Burke 
telling me what to do, you know. 
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McKenzie: Yep.  Sure. 
 
Burke: It’s not even like 
 
McKenzie: No.  Mon, Monday, uh, I’ll ring her first thing. 
 
(emphasis added) 

 
• Information obtained by the subsequent DPI disciplinary investigation 

demonstrates that Mr McKenzie in fact met with Ms Pedersen just 4 days 
later, on 8 August 2006, for “an information exchange”.  This was 
consistent with the evidence Mr McKenzie gave at the CCC public 
hearings (referred to below).  Significantly, Ms Pedersen made a note: 
 

Sticking points: The response/support from DPI on developable 
area and visual analysis.11 
  

This was the very issue which had been the subject of Mr Burke’s request 
to Mr Allen.  It is clear that what the developer was seeking was a 
“response” (however particularly described) expressing DPI “support” on 
the methodology used to determine the developable area and visual 
analysis.  But that had been a “sticking point”.  It did not remain so much 
longer.  The conditional approval was issued on 15 September 2006. 
 

• As to whom Mr McKenzie thought was going to prepare this response, the 
answer can be found in a conversation he had with Mr Burke 
approximately 1½ hours after his meeting with Ms Pedersen had 
concluded: 
 

Burke: Is she gunna [sic] do it? 
 
McKenzie: Ah, well, I, I believe so, er. 
 
Burke: She told you she’s very snowed under? 
 
McKenzie: Yeah, yeah 
 
Burke:  Yeah 
 
McKenzie:  Ah uhm, but er, she’s sorta [sic] going to 

oversee, ah, everything, but er, she’s also going 
to come, er to Busselton on the thirtieth... 

 
Burke:  Good 
 
McKenzie: of August er, when, when we do our presentation 
 
Burke:  Alright mate I’ll keep riding it from… 
 
McKenzie:  Yeah, yep 
 

                                                 
11 Page 22 of the disciplinary investigation report 
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Burke:  that end don’t worry. 
 
(emphasis added) 

 
The fact that Ms Pedersen had advised Mr McKenzie that she was “snowed 
under” supports the contention that Mr Allen had specifically asked her to prepare 
or progress the “report” and that Mr McKenzie had also expressed a similar 
request to her at their meeting on 8 August 2006.  
 
That Ms Pedersen was going to “oversee” the DPI response was consistent with 
her role as she described when interviewed by the Commission.  The fact that Ms 
Pedersen was not under Mr Allen’s “line” of authority does not matter.  If it did, 
why would he have agreed?  And he did in fact approach her about it; Mr 
McKenzie (as Mr Allen suggested) did talk to her and within days she met with 
him and spoke specifically about the DPI response on the methodology. 
 
The evidence taken as a whole, which must entail placing the telephone 
conversation on 4 August 2006 between Mr Burke and Mr Allen in its proper 
context, justified the conclusion that Ms Pedersen was not only approached by  
Mr Allen at the behest of Mr Burke to prepare or progress a document giving 
DPI’s “support” to the developer’s consultant’s methodology used to determine 
the developable land and visual analysis at Smith’s Beach, but that the approach 
was one that was not carried out in an impartial manner and was one that lacked 
integrity in all the circumstances. 
 
The conclusion made by the subsequent DPI disciplinary investigation at page 16 
of the report was that: 
 

In summary, an analysis of the conversations in the phone calls of 4 
August 2006 indicated that Mr Burke did not explicitly request of Mr 
Allen, Ms Pedersen’s involvement as a report writer.  Mr Burke 
sought and received confirmation from Mr Allen that Ms Pedersen 
would be the entry point for the proponent in relation to the proposed 
Smith’s Beach development.  (emphasis added) 

 
This failed to consider the critical 4 August 2006 telephone call in the proper 
context and failed to appreciate the subtle manner in which Mr Burke made 
approaches to public servants. 

 
It follows from the brief outline above that the Commission cannot agree with the 
proposition that its examination of Mr Allen and its opinion of misconduct on his 
part were “fundamentally flawed”, nor that he was treated unfairly by the 
Commission.  
 
The basis for the Commission’s opinion in respect of Mr Allen set out in the 
Smiths Beach Report, that it was that Mr Allen agreed to cause or arrange for   
Ms Pedersen to write a supportive DPI response on the methodology used by the 
developer’s consultants in their assessment of the developable area and visual 
analysis, or if she were unable to do that because of her work commitments, for 
her to nonetheless be involved in that sufficiently to progress it through DPI, was 
and remains that second possible adverse opinion set out in the Commission’s 
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letter of 19 January 2007.  That was what was intended to be conveyed (in a 
short-hand form) by the word “appoint”. 
 
In retrospect, the Commission accepts the word “appoint” was likely to convey a 
different meaning from that which was intended.  And if that more formal meaning 
was what had been intended, then there would not have been proper compliance 
with section 86. 
 
However, as what was meant to be conveyed was the substance of the second 
possible adverse opinion of which Mr Allen had been given notice under section 
86 (in respect of which he was able to make representations), section 86 was 
complied with on that basis. 
 
Commission Opinion and Recommendation 
 
For the above reasons the Commission accepts that the word “appoint” should 
not have been used in the report and would accordingly reframe its opinion and 
recommendation to reflect its consistent intention. 
 
The Commission withdraws its opinion (at [7.21] of the Smiths Beach Report), 
that: 
 

Mr Allen’s conduct in August 2006, in agreeing to appoint the 
departmental officer preferred by Mr Burke to write the Department 
for Planning and Infrastructure (DPI) report on Smiths Beach in 
preference to other officers, involved a performance of duties that 
was not impartial.  The conduct could constitute a serious breach of 
the Public Sector Code of Ethics in that there was a failure to act with 
integrity in the performance of official duties.  This conduct therefore 
constitutes misconduct pursuant to sub-paragraphs 4(d)(ii) and (vi) of 
the CCC Act. 

 
And substitutes instead the opinion that: 
 

Mr Allen’s conduct in August 2006, in agreeing to arrange for Ms 
Pedersen’s involvement in the DPI’s assessment of the proposed 
development at Smiths Beach, in preference to other officers, 
involved a performance of duties that was not impartial.  The conduct 
could constitute a serious breach of the Public Sector Code of Ethics 
in that there was a failure to act with integrity in the performance of 
official duties.  This conduct therefore constitutes misconduct 
pursuant to sub-paragraphs 4(d)(ii) and (vi) of the CCC Act. 

 
The Commission withdraws recommendation 3 (at [7.6] of the Smiths Beach 
Report): 
 

That consideration should be given to the taking of disciplinary action 
against Michael Allen by the Director General of the Department for 
Planning and Infrastructure for lack of integrity in relation to his 
complying with the wishes of Mr Burke and his client in regard to the 
appointment of a certain departmental officer to write a report. 
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and substitutes instead, the recommendation: 
 

That consideration should be given to the taking of disciplinary action 
against Michael Allen by the Director General of the Department for 
Planning and Infrastructure for lack of integrity in relation to his 
complying with the wishes of Mr Burke and his client in regard to him 
agreeing to arrange the involvement of a certain departmental officer 
in the DPI’s assessment of the proposed development at Smiths 
Beach. 

 
In substituting this recommendation to stand in place of recommendation 3 in the 
Smiths Beach Report, the Commission acknowledges that the subsequent DPI 
disciplinary investigation against Mr Allen conducted by the Director General 
(DPI) and the charge based on the former recommendation was found not to be 
made out.  On the Commission’s reading of the DPI Investigator’s reasons, the 
same outcome would have resulted had the charge of the disciplinary offence 
been cast in the terms of the Commission’s substituted recommendation. 
 
The Pedersen Interview 
 
It is necessary to say something about the interview with Ms Pedersen on 7 May 
2007, which the Parliamentary Inspector describes as “crucial evidence” (a view 
which the Commission does not share). 
 
First, the Parliamentary Inspector appears to assume that any decision whether 
to interview Ms Pedersen for the purpose of its investigation with respect to       
Mr Allen, lay entirely with the Case Officer, Senior Investigator (SI) Ingham.  That 
was not so. 
 
The Commission’s Smiths Beach investigation into allegations of serious 
misconduct commenced in September 2005.  It was initially concerned with the 
dealings of Canal Rocks Pty Ltd and the lobbyists Messrs Burke and Grill with 
local councillors and council officers.  However, it soon became apparent that the 
lobbyists’ activities and strategy were multi-stranded and extended to other public 
officers, including Messrs Frewer and Allen.  It is therefore simply incorrect for the 
Parliamentary Inspector to assert (as he does at [12] of the Allen Report) that 
neither of their examinations “had anything to do with the original purpose of the 
CCC’s investigations, for which it had obtained TI and SD warrants”, nor that they 
were “entirely collateral matters”.   
 
The Deputy Director of Operations was the Principal Officer for the investigation.  
SI Ingham, as Case Officer, reported to him. 
 
Private hearings were held as part of the ongoing Smiths Beach investigation in 
March 2006 and public hearings in October, November and December 2006.    
Ms Pedersen’s name had, of course, been known since the telephone 
conversation in August 2006. 
 
By February 2007 the process of writing the Commission report had commenced. 
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Counsel Assisting had been involved from May 2006 and from that time the 
investigators had been working increasingly in cooperation with them (in 
consultation with Commissioner Hammond). 
 
SI Ingham was not asked to interview Ms Pedersen, nor Mr Singleton, Ms Clegg 
or Ms Cherrie.  That was apparently because the view was taken that the 
misconduct identified in relation to Mr Allen was his agreeing, in the telephone 
conversation of 4 August 2006, to accede to Mr Burke’s request about Ms 
Pedersen – and the evidence did show that agreement. 
 
Commissioner Hammond’s term concluded on 23 March 2007.  Acting 
Commissioner McKerracher QC took over the writing of the report. 
 
At no stage was SI Ingham asked to interview Ms Pedersen for the purposes of 
the Smiths Beach investigation or report. 
 
In May 2007, Commission investigators (who had in the meantime been working 
on other matters) had begun to prepare briefs for criminal prosecutions.  It was 
then – and for that purpose – that SI Ingham interviewed Ms Pedersen on             
7 May 2007. 
 
Given the Parliamentary Inspector’s request (Allen Report [80]) that the 
Commissioner make further enquiries about this matter and report to him so that 
he may consider whether to conduct an inquiry into possible misconduct by any 
DPI (sic: CCC) officer, it would be inappropriate to deal further with that matter 
here. 
 
The Parliamentary Inspector has recommended (Allen Report [146]) that the 
Commission consider taking a different course in relation to “misconduct” findings 
in the future. 
 
He first suggests that an allegation of “misconduct” should be fully investigated 
“as if it were an allegation of a criminal offence” and says that “Mr Ingham’s 
proposition that an investigation of misconduct need not be as thorough as an 
investigation of a criminal offence” must be rejected (Allen Report [146.1]).  The 
Commission does not understand that to be a correct statement of SI Ingham’s 
“proposition”. Rather, the Commission understands him to have been referring to 
the lower standard of proof (that is, proof on the balance of probabilities) which 
applies to investigations by Royal and standing Commissions, than applies to 
criminal prosecutions (which require proof beyond reasonable doubt). 
 
That said, the Commission is particularly conscious that an opinion of 
“misconduct” is extremely serious and will ordinarily have very significant 
consequences for the public officer concerned.  “Misconduct” investigations must 
accordingly be conducted with the thoroughness those considerations demand. 
 
The Commission has noted the procedure recommended by the Parliamentary 
Inspector (Allen Report [146.2-146.4]) that recommendations for disciplinary 
actions should be made before finalisation and tabling of a Commission report.  
The Commission has previously indicated to the Parliamentary Inspector that it is 
prepared to consider that course in an appropriate case.  In the meantime, how 
such an approach might be implemented will require further examination. 
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The Role of the Parliamentary Inspector 
 
The observations made above are sufficient to illustrate how the effectiveness of 
the statutory scheme embodied in the CCC Act is likely to be undermined if it 
extends the functions of the Parliamentary Inspector to reviewing the 
assessments, opinions and recommendations of the Commission on the 
evidence, by undertaking a re-evaluation of the evidence which was before it (or 
which he or she considers could or should have been before it).   
 
In summary, the Commission does not believe that the Parliamentary Inspector 
has nor should have a role in terms of conducting evidentiary reviews of the 
Commission's reports, particularly their assessment of evidence and the resultant 
opinions and recommendations, for four reasons: 
 

• Such reviews may result in an impasse, particularly if the 
Commission still considers its opinion is soundly based after the 
Parliamentary Inspector has published a report critical of its position, 
as has occurred in this case. 

• No other external oversight body in Australia operates under such 
conditions, as they are unworkable in a very real and practical sense. 

• Such an approach would overturn years of practice and precedent 
based on legal practice that has governed Royal Commissions,  
Commissions of Inquiry and other standing Commissions, similar to 
the Corruption and Crime Commission.  

• Last, the above observations simply beg the question: why should the 
opinion of the Parliamentary Inspector be accepted as having greater 
validity than the opinion of the Commission - and who reviews the 
opinion of the Parliamentary Inspector. 

 
The public expression of such differences of opinion is inevitably damaging to the 
legislative scheme created by the Parliament.  There is no statutory mechanism 
for resolving such differences of opinion. 
 
The Commission reiterates and emphasises that it considers the role of the 
Parliamentary Inspector to be absolutely necessary and critical to the operation of 
the legislative scheme.  The external and independent monitoring so afforded to 
ensure the Commission’s operations are conducted in accordance with its own 
Act and other laws, and that its procedures are effective and appropriate gives 
the Parliament, the community and the Commission itself the confidence that the 
exercise of the Commission’s extensive powers, is appropriately subject to 
Parliamentary scrutiny and ultimate legislative control.  
 
However, the approach taken by the Parliamentary Inspector in relation to the 
Commission’s opinions about Messrs Frewer and Allen in the Smiths Beach 
Report has created a substantial difficulty which the CCC Act has no mechanism 
to resolve.  In the Commission’s view, that is because the Legislature never 
intended nor contemplated that the functions of the Parliamentary Inspector 
would extend to substituting his own assessment of the evidence, opinions and 
recommendations for those of the Commission. 
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The Functions of the Parliamentary Inspector 
 
It is the Commission’s view that the Legislature never intended this situation to 
arise.  And it could not arise, unless the functions and powers of the 
Parliamentary Inspector extended to undertaking an evidentiary review of 
Commission reports and making recommendations to the Commission based on 
his own evaluation of the evidence and other materials.   
 
The functions of the Parliamentary Inspector are set out in section 195 (1) of the 
CCC Act.  That section provides: 
 

(1) The Parliamentary Inspector has the following functions – 
 

(aa) to audit the operation of the Act; 
 
(a) to audit the operations of the Commission for the purpose of 

monitoring compliance with the laws of the State; 
 
(b) to deal with matters of misconduct on the part of the 

Commission, officers of the Commission and officers of the 
Parliamentary Inspector; 

 
(cc)  to audit any operation carried out pursuant to the powers 

conferred or made available by this Act; 
 

(c) to assess the effectiveness and appropriateness of the 
Commission’s procedures; 

 
(d) to make recommendations to the Commission, independent 

agencies and appropriate authorities; 
 

(e) to report and make recommendations to either House of 
Parliament and the Standing Committee; 

 
(f) to perform any other function given to the Parliamentary 

Inspector under this or another Act. 
 

(2) The functions of the Parliamentary Inspector may be performed – 
 

(a) on the Parliamentary Inspector’s own initiative; 
 
(b) at the request of the Minister; 

 
(c) in response to a matter reported to the Parliamentary 

Inspector; or 
 

(d) in response to a reference by either House of Parliament, the 
Standing Committee or the Commission. 
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(3) The Parliamentary Inspector may declare himself or herself unable 
to act in respect of a particular matter by reason of an actual or 
potential conflict of interest. 

 
(4) The Commission is not to exercise any of its powers in relation to 

the Parliamentary Inspector. 
 

(emphasis added). 
 

The Commission accepts without reservation that the Parliamentary Inspector 
can subject any of its operations or investigations (including its reports) to 
“methodical review”, to determine whether they were conducted in accordance 
with the CCC Act and any other laws of the State and that its procedures were 
effective and appropriate. 
 
The CCC Act’s Legislative Scheme 
 
The CCC Act empowers the Commission to make assessments and form 
opinions as to misconduct (section 22) (the Commission may also do other 
things, but none of those bear on the issue here). 
 
Section 22 of the Act says that: 
 

(1) Regardless of whether or not there has been an allegation of 
misconduct, the Commission may make assessments and form 
opinions as to whether misconduct –  

 
(a) has or may have occurred; 
 
(b) is or may be occurring; 

 
(c) is or may be about to occur; or 

 
(d) is likely to occur. 

 
(2) The Commission may make the assessments and form the 

opinions on the basis of - 
 

(a) consultations, and investigations and other actions (either by 
itself or in cooperation with an independent agency or 
appropriate authority); 

 
(b) investigations or other action of the Police Royal 

Commission; 
 

(c) preliminary inquiry and further action by the A-CC; 
 

(d) investigations or other action of an independent agency or 
appropriate authority; or 

 
(e) information included in any received matter or otherwise 

given to the Commission. 
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(3) The Commission may advise an independent agency or 

appropriate authority of an assessment or opinion. 
 
The Commission does not exercise judicial power.  It does not make 
determinations that persons have committed criminal offences or disciplinary 
offences.  Like any Royal Commission, or equivalent body exercising the sort of 
powers the Commission has, its opinions are only opinions, albeit expressed 
under its authority in accordance with the CCC Act.  The evidence which it may 
receive and act upon to inform its opinions or make its assessments may be 
inadmissible in a court of law, or not available to a disciplinary investigator.  It 
may form its opinions or make its assessments on the basis not only of 
statements of witnesses or evidence from witnesses in hearings, but on the basis 
of consultations, and investigations and other actions.  The standard of proof 
which applies to the Commission (like any Royal Commission) is on the balance 
of probabilities, not beyond reasonable doubt, as in criminal proceedings before a 
court.   
 
The CCC Act expressly stipulates that an opinion of the Commission, expressed 
in a report by it, is not to be taken as a finding or opinion that a particular person 
has committed, or is committing or is about to commit a criminal offence or 
disciplinary offence. 
 
Section 23 of the Act says that: 
 

(1) The Commission must not publish or report a finding or opinion 
that a particular person has committed, is committing or is about 
to commit a criminal offence or a disciplinary offence. 

 
(2) An opinion that misconduct has occurred, is occurring or is about 

to occur is not, and is not  to be taken as, a finding or opinion that 
a particular person has committed, or is committing or is about to 
commit a criminal offence or disciplinary offence. 

 
Under section 43 (1) the Commission may make recommendations as to whether 
consideration should be given (or should not be given) to the prosecution of a 
person for a criminal offence or for the taking of disciplinary action against a 
person. 
 
It is implicit in section 43 that a recommendation that consideration be given to 
charging a person with a criminal offence or taking disciplinary proceedings 
against them: 
 

• may not be accepted by the person or body to whom it is made; 
• may be accepted, and consideration be given to prosecution for a criminal 

offence or disciplinary proceeding, but they decide not to prosecute or 
institute such proceedings; or 

• is accepted, and a criminal prosecution is, or disciplinary proceedings are, 
taken – in which case they may either fail or succeed. 

 
Given their different nature and purpose, it is to be expected that where criminal 
or disciplinary proceedings are initiated as a consequence of a Commission 
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recommendation, more or different evidence may be adduced and different or 
more extensive submissions or representations may be made.  The court or 
investigator will commonly have different material, and in that circumstance, a 
different outcome would not be surprising. 
 
But whatever the outcome of action taken subsequent to a Commission opinion of 
misconduct and a consequent recommendation, that outcome does not affect the 
validity of the Commission’s reported assessment, opinion or recommendation – 
nor would it necessarily mean that the Commission’s investigation was 
inadequate or deficient. 
 
It is that statutory framework and context which answers any questions about the 
standing of the Commission’s assessments, opinions and recommendations in 
respect of Mr Frewer, Mr Allen and Dr Cox, notwithstanding the outcome of the 
departmental disciplinary or other proceedings against them, noting that Dr Cox 
was apparently subject to some form of extra-regulatory process and not a 
disciplinary process by the Department of Agriculture and Food under the Public 
Sector Management Act 1994. 
 
DPI's Disciplinary Investigations of Mr Frewer and Mr Allen  
 
The Commission has reviewed the DPI disciplinary investigations of Mr Paul 
Frewer and Mr Michael Allen under the provisions of s.41 of the CCC Act in order 
to establish why the Commission and DPI investigations reached different 
conclusions.  
 
The review noted that there were significant differences between the approach 
adopted by the Commission in its report to Parliament on the Smiths Beach 
matters and the approach taken by the DPI investigations.  The Commission's 
view is that while the overall approach adopted by  DPI in investigating the 
matters was reasonable, the information available to the DPI investigator was 
more limited than that evidence and other information available to the 
Commission. 
 
In relation to the Frewer matter, the DPI investigation considered all relevant 
issues arising out of the Commission's recommendation, however, did not 
consider: 
 

• the nature and extent of the relationship between Mr Burke and Mr 
Frewer; 

• Mr Frewer's apparent influence at the 19 May SWRPC meeting;  
• the credibility of Mr Frewer's initial denial at the Commission hearing 

that he had received communication from Burke; and 
• the content of Mr Frewer's telephone call to Mr Burke on 23 May 2006. 

 
In relation to the Allen matter, the Commission's view is that the DPI investigation, 
while considering all the relevant issues arising out of the Commission's 
recommendations, was focussed on evidence of other departmental witnesses 
who expressed an opinion that Mr Allen's conduct was 'appropriate and 
consistent with departmental practice'. The Commission's investigation focussed 
on Mr Allen's preparedness to agree to Mr Burke's request to arrange for Ms 
Pedersen's involvement in the provision of the document that he and Mr 
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McKenzie were waiting for from DPI. In doing this the Commission placed greater 
reliance on its assessment of Mr Allen's relationship with Mr Grill and Mr Burke, 
and his agreement to arrange for Ms Pedersen's involvement, which was 
subsequently reinforced by the DPI investigator's report that Ms Pedersen met 
with Mr McKenzie.  
 
The review also identified two issues with the provision of information to agencies 
arising from Commission investigations. First, the Commission was unable to 
make available to the DPI investigator a range of material due to legal 
constraints. Second, the Commission should have provided more detailed 
analysis and briefings to assist the DPI investigator.   
 
The Commission's review identified the potential for perceived conflicts of interest 
to arise where senior officers within the public sector are tasked with investigating 
fellow officers.  While there was no evidence to suggest this as being an issue in 
the current cases, it suggests that in future when departmental disciplinary 
investigations into allegations against senior officers are contemplated, 
departments should give consideration to engaging persons independent of the 
sector as investigators. 
 
Other Legislative Schemes 
 
A comparative table setting out relevant legislative provisions dealing with the 
inspection functions of Australian anti-corruption commissions is set out at 
Appendix 3.  
 
The following conclusions can be drawn from the legislative provisions of the 
Australian anti-corruption commissions in relation to the respective inspection 
function. 
 
First, none of the inspectors have a “review” function in relation to decisions made 
by agencies, namely, the ability to review the evidence, assessments, opinions or 
recommendations made. 

 
Secondly, the functions of the inspector in most (if not all) jurisdictions appear to 
be that of audit and monitoring to ensure compliance with the respective 
legislation and other State laws, and also to deal with matters concerning 
improper conduct by the agency and/or its officers. 
 
Consequences of Contrary Assessments, Opinions and Recommendations 
 
A real difficulty arises when the Parliamentary Inspector undertakes an 
evidentiary review of the evidence before the Commission (or selected parts of it), 
perhaps together with other evidence, material or submissions which were not 
before the Commission, and based on his assessment of that material, comes to 
a different view of the facts than that taken by the Commission, leading then to a 
different opinion as to misconduct.  
 
If, taking a different view of the evidence in that way, the Parliamentary Inspector 
forms an opinion that the Commission was “wrong” and recommends that the 
Commission publicly corrects its “error”, the problem becomes acute.  This 
creates an impasse and there is no way forward under the CCC Act. 
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Of course, irrespective of whether the Parliamentary Inspector is seen to be 
acting within or outside the scope of his or her statutory functions, or whether the 
matter comes to the attention of the Commission in some other way, if, 
subsequent to the publication of a report, the Commission were to come to 
believe that anything that it had said in the report which was substantially adverse 
to a person was in fact wrong, then the proper course would be for the 
Commission to publicly acknowledge that error and correct it.  That would no 
doubt desirably be done in the same manner in which the original adverse 
assessment, opinion or recommendation had been made.  The Commission 
considers this to be a matter of necessary principle and one to which it would 
unreservedly adhere. 
 
But that principle has no application in the case of Mr Frewer, nor (subject to the 
qualification already mentioned) to Mr Allen.  That is because, having reviewed 
the evidentiary material, and the matters put by the Parliamentary Inspector, the 
Commission considers the assessments, opinions and recommendations were 
properly grounded on the evidence and were correct.   
 
That highlights the problem.  In that circumstance, the Commission could not act 
on the recommendation of the Parliamentary Inspector and agree to say 
otherwise.  To do so would be itself to fail to act honestly and with integrity. 
 
However, for the Commission to have to conduct its operations (including its 
reports) on the basis that the Parliamentary Inspector would have authority to 
make his own assessment of the evidence, and on the basis of his taking a 
different view of it, recommend to the Commission that it should change its 
assessments, opinions or recommendations, would result in an unworkable 
situation. 
 
In addition, the need to check the Commission’s evidentiary holdings, review the 
evidence and other material and prepare materials for the Commissioner’s 
consideration and review, has drawn substantial staff resources from other 
activities, investigations and operations of the Commission, which have been 
degraded as a result. 
 
The effect of such an approach is demonstrated by the following statistic.  
Between 1 January and 11 March 2008 the Commission has spent in excess of 
992 hours in responding to issues directly arising out of the Parliamentary 
Inspector’s inquiries, much of which include the hours spent in responding to, or 
related to, inquiries in respect of Smiths Beach. This amounts to a very 
considerable diversion of the Commission’s resources and has seriously affected 
the Commission’s operational capacity, both in terms of the production of other 
reports and in the conduct of continuing investigations. 
 
Further, as views may often differ about the effect of evidence, or inferences to be 
drawn from it, and consequently about what opinion should be formed about a 
particular issue, it would be inevitable that a Parliamentary Inspector may assess 
evidence differently (or additional or different material and submissions may be 
put to him or her) and come to a different opinion than the Commission has in a 
published report, from time to time.  If the Commission were not then able to 
agree that its own earlier assessments, opinions or recommendations were 
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“wrong” or lacked any evidentiary foundation, it could not accept a 
recommendation from the Parliamentary Inspector to withdraw them and the 
same situation as the present would arise. The resultant impasse could erode 
public confidence in the legislative scheme.  
 
In any case, two points need to be reiterated in connection with these concerns. 
First, the publication of a Commission opinion, as with other similar bodies such 
as Royal Commission and corruption agencies in other jurisdiction, is not a 
finding that any person has engaged in criminal or disciplinary offences. The 
conduct of criminal prosecutions and disciplinary actions appropriately occur 
separate to and independently of the Commission. Second, an avenue already 
exists that permits individuals to seek recourse, particularly where they perceive 
themselves as having been denied procedural fairness, and that is through the 
Courts.  Any ruling by a court would be enforceable, a power not available to the 
Parliamentary Inspector. 
 
These concerns are made more challenging in the context of the Commission’s 
current program of work.  It is drafting a significant number of Commission reports 
addressing matters arising from its investigations of the influence of lobbying and 
public sector misconduct.  The purpose of those is to make assessments and 
form opinions as to whether any public officer engaged in misconduct.  
 
The finalisation of these reports prior to tabling is complex and time consuming.  
To then have them subject to the potential for some form of non-binding 
evidentiary review will protract the process, promoting uncertainty and creating 
the risk of a loss of confidence in the Commission’s work. 
 
The Commission notes that the Attorney General is likely to table his report of the 
review of the CCC Act shortly.  This report will provide the opportunity for the 
Parliament to assess the issue of the Commission’s reporting process amongst 
other things. 
 
A Possible Mechanism 
 
The “Report of the Standing Committee on Legislation in Relation to the 
Corruption and Crime Commission Act 2003 and the Corruption and Crime 
Commission Amendment Bill 2003” (Parliament of Western Australia, December 
2003) (Committee Report) canvassed the issue of possible mechanisms for 
resolving disputes between the Commission and the Parliamentary Inspector.  
The then Chief Justice had made a submission that such a mechanism was 
necessary (Committee Report, [7.29]).  
 
The Standing Committee referred to one possible option being for the 
Commission and the Parliamentary Inspector to seek advice from the Solicitor 
General as to the statutory functions and powers of the Parliamentary Inspector. 
 
In the current situation, the Commission did ask the Solicitor General to brief 
independent counsel for an opinion.   
 
At the public hearing before the Parliamentary Joint Standing Committee on the 
Corruption and Crime Commission (the Committee) on 27 February 2008 the 
Commission told the Committee it would abide by the resulting independent 



38 

opinion. The Parliamentary Inspector reportedly told the Committee that although 
he would be interested in the opinion, it would not necessarily sway him. 
Consequently that mechanism would ultimately not be an effective way to resolve 
such differences.  In the end, it would produce only another, non-binding 
“opinion”. 
 
It is the Commission’s view that the only effective mechanism to resolve disputes 
between the Commission and the Parliamentary Inspector about matters of law 
must be one which enables their determination in the Supreme Court. 
 
Although that avenue would probably already be available in most situations at 
present, it would only be so in an ordinary adversarial context.  In the 
Commission’s view, proceedings of that kind between the Commission and the 
Parliamentary Inspector would be inappropriate, unsatisfactory and likely to 
undermine public confidence in both offices. 
 
Those disadvantages would not arise if the CCC Act itself were to provide a 
simple procedure whereby either the Parliamentary Inspector, the Commission or 
both may apply to the Supreme Court for a declaration on a question of law in 
dispute between them, concerning or arising under the CCC Act. Any 
determination made by the Court would be binding in law, subject only to the 
normal judicial appellate processes 
 
Other Changes 
 
Since taking up his appointment on 5 June 2007, the present Commissioner has 
reviewed a range of matters in terms of the Commission’s activities and 
processes.  He has done this in order to satisfy himself that the Commission 
meets his personal expectations in complying with requirements of the CCC Act 
and best practice.  This is not to suggest any criticism of either his predecessor or 
the Acting Commissioners’ oversight of Commission activities.  Rather, it reflects 
his personal style and view of the Commission’s obligations and his own 
professional experience. 
 
Three particular changes made at the Commissioner’s direction may be 
mentioned, some of which also address concerns raised by the Parliamentary 
Inspector.  These are the need for enhanced documentation of the Commission’s 
decision-making processes (including whether to conduct public hearings); a 
more comprehensive approach to ensuring procedural fairness is afforded as 
required under section 86 of the CCC Act; and the need to ensure that the 
contents of reports that express misconduct opinions more comprehensively 
address the basis for those opinions. 
 
Conduct of Public Hearings 

 
The Act is very clear with regard to the conduct of hearings.  The default position 
is that hearings are to be conducted in private unless otherwise ordered (section 
139).  But, the Commission may open hearings to the public if it decides that it is 
in the public interest to do so, having weighed the benefits of public exposure and 
public awareness against the potential for prejudice or privacy infringements.  The 
CCC Act requires that the Commissioner satisfy him or herself in terms of the 
public interest, and of course this has always occurred.  As he explained at the 
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Committee public hearing on 27 February 2008, the Commissioner has initiated 
changes to processes to more precisely document the decision whether to 
conduct a hearing in private or in public.  Although he has conducted a number of 
hearings since June 2007, none have been in public.12  Further, in the four years 
since its inception the Commission has investigated 37 matters through private 
hearings and only eight matters by way of public hearings. 

 
Section 86 Processes 

 
Commissioner Roberts-Smith QC has directed that more comprehensive 
information be provided to persons or bodies before reporting any matters 
adverse to them in a report tabled in Parliament.  He has made this change in 
light of what he viewed as a previously overly narrow, legalistic view of the 
Commission’s obligations under section 86 of the CCC Act. 

 
He has also introduced a new (draft) protocol for regulating and monitoring the s. 
86 process so as to ensure consistency, accuracy, thorough review and 
timeliness.  Although in draft, the protocol is being implemented and will be 
further developed as necessary. 

 
Contents of Reports 

 
A range of views are held concerning how much information (and evidence) 
should be included in reports to Parliament.  One view is that it is sufficient to 
provide a broad overview; another is that it should be completely comprehensive. 
There is no one correct view and the CCC Act is silent in this regard, specifically 
leaving it to the Commission to determine both whether reports may or may not 
be prepared and their contents (section 84 of the CCC Act).  The amount of detail 
to be provided will depend on the nature and content of the report.  Nevertheless, 
the present Commissioner’s approach is that it is better, and fairer, to provide 
more detail rather than less, particularly so as to clearly address the basis for any 
adverse matters affecting individuals. 
 
The Corruption and Crime Commission was created by an Act of the Western 
Australian Parliament. The role of Parliamentary Inspector was created by the 
same Act.   
 
The CCC Act's stated purpose is to improve continuously the integrity of and 
reduce the incidence of misconduct in the public sector.  The Commission is 
tasked with helping public authorities to deal effectively and appropriately with 
misconduct by increasing their capacity to do so while retaining power itself to 
investigate cases of misconduct, while the Parliamentary Inspector contributes to 
this task by undertaking specific functions defined by the CCC Act.  
 
Over the past three and a half years the Commission has dealt with over seven 
thousand allegations of misconduct pursuant to the provisions of the CCC Act.  Its 
activities and the results achieved have had a direct impact on improving the 
integrity of the public sector.  That success has been in part due to a very 

                                                 
12 With the exception of the investigation of allegations against Dr Neale Fong, all other hearings 
were conducted in private because the investigations were still covert and public hearings would 
have compromised them. 
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effective working relationship between the Commission and the Parliamentary 
Inspector.   
 
Recent events and the circumstances of this matter contained in this report have 
put the Parliamentary Inspector and the Commission into conflict.  This 
regrettable development has caused significant concern for the Commission 
distracting it from its main purpose.  
 
While the issues addressed in this report are important of themselves, arising as 
they do in terms of the need to fully and properly interpret the CCC Act, it is 
important that they be resolved as quickly as practicable so that both the 
Commission and the Parliamentary Inspector can resume dealing with public 
sector misconduct appropriately and effectively. 
 
 


















































































































































































































